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BEFORE: BUCKI NGHAM DYCHE, AND JOHNSOQON, JUDGES.
BUCKI NGHAM JUDGE: Ri nehart S. Shepherd and Robert Riley appeal
froma sumary judgnent of the Greenup Circuit Court rejecting
their claimof adverse possession of disputed real property
owned by Clyde and Wlnma Potter. W affirm

Clyde and Wl ma Potter own | and adjacent to |and
formerly owned by Rinehart Shepherd and now owned by Robert
Riley. As a result of a dispute concerning the |ocation of the
boundary |ine between the two tracts of property, Shepherd and

Riley filed an action in the G eenup GCrcuit Court to quiet



title to the disputed property. They alleged both superior
title and, in the alternative, title by adverse possessi on.

The trial court bifurcated the proceedings, and it
tried the issue of superior title first. Initially, the trial
court entered a judgnent in favor of the Potters. No appeal was
taken fromthat judgnent. Later, however, Shepherd and Riley
filed a notion to vacate the judgment pursuant to CR' 60.02. The
trial court concluded it had made a m stake in the initia
judgnent, and it granted the notion. However, a panel of this
court reversed the trial court and held that the m stake, if
any, was not correctable pursuant to CR 60.02.

The case then proceeded before the trial court on the
i ssue of whether Shepherd and R ley could prove ownership of the
di sputed property by adverse possession. The parties nade
notions for summary judgnent, and oral arguments were schedul ed
to be heard by the trial court. On the date schedul ed for ora
argunents, the trial judge recused hinself at the request of the
Potters. A special judge was subsequently appointed, and the
speci al judge rendered a summary judgnent in favor of the
Potters without first having heard oral argunents on the
notions. This appeal by Shepherd and Riley followed, and we

granted oral argunents before this court at their request.

! Kentucky Rules of Civil Procedure.
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Shepherd and Riley argue that the trial court erred in
granting summary judgnent in favor of the Potters because there
were genui ne issues of material fact to be determ ned. Kentucky
| aw defining the requirenments which nust be net before a summary
judgnent is rendered are well established and will not be
extensively discussed herein. CR 56.03 states that “[t] he
j udgnment sought shall be rendered forthwith if the pl eadi ngs,
depositions, answers to interrogatories, stipulations, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to a judgnent as a matter of |aw

See also Steelvest, Inc. v. Scansteel Serv. Cr. Inc., Ky., 807

S.W2d 476 (1991).

There are five el ements which nust be satisfied before
adverse possession will bar record title. Those elenents are
that the possession nust be hostile and under claimof right,
must be actual, exclusive, and continuous, and nust be open and

notori ous. Appal achian Reg’|l Healthcare, Inc. v. Royal Crown

Bottling Co., Inc., Ky., 824 S.W2d 878, 880 (1992). If any one

of these elenents is mssing, the claimof adverse possession

will fail. Tartar v. Tucker, Ky., 280 S.W2d 150, 152 (1955).

There was testinony during the discovery proceedi ngs
that a tornado touched down and uprooted a nunber of trees on

the di sputed property in 1968. Shepherd, who owned the property

-3-



adj acent to the Potters at the tinme, hired a tree cutter to
renove the trees. After the tree cutter began to cut and renove
the fallen trees, Potter told Shepherd that he believed the
trees were on his property. Shepherd, on the other hand,
contended that he owned the property to a fence. This property
i ncluded the area where the trees had fallen.

Al t hough Potter testified that Shepherd told himto
have the property surveyed and that he would pay for the tinber
if it proved to be Potter’s property, the property was not
surveyed and the person enpl oyed by Shepherd to cut the trees
continued to do so. Thereafter, when R ley acquired the
property from Shepherd in 1993, Potter bl ocked access to the
di sputed property after Rley attenpted to harvest tinber from
it. Riley and Shepherd then filed a civil action in the G eenup
Circuit Court so that the ownership to the disputed property
coul d be determ ned.

Inits sunmmary judgnment in favor of the Potters, the
trial court stated as foll ows:

The nost the Plaintiffs can show in this

case is that there is an old fence line

where they claimthe boundary shoul d be

which is down in many spots, that the

Plaintiffs cut tinber on the property in

guestion once in the late 60's and were

confronted by the Defendants, the tinber was

cut again in 1993, and then agai n when

Def endants chal | enged the right to cut on

the property in question, but the Plaintiffs

have ri dden horses on occasion on the
property, and that they have hunted for

-4-



greens on the property. This evidence is

not legally sufficient to establish a claim

for adverse possession.

Shepherd owned the property from 1950 until he sold it
to Riley in 1993. Shepherd conceded in his deposition that he
had not farnmed the disputed property, had not regularly
harvested tinber fromit, had not enclosed it wwth a fence, had
not built structures upon it, and had not m ned any mnerals
fromit. However, he testified that he sonetines rode horses
across the land and al so hunted for greens on it. Wen asked
upon what actions he was relying to support the adverse
possession claim he responded that “we thought we knew what the
deed called for, where we were using, and accepting it as our
property.”

W agree wth the trial court that summary judgnent
for the Potters was appropriate. W agree that evidence
Shepherd soneti mes rode horses and occasionally hunted for
greens on the property was insufficient to establish a claimfor
adver se possessi on.

The main argunent rai sed by Shepherd and Riley is that
Shepherd told Potter in 1968 that he owned the |and to the
fence, that Potter did not contest the ownership, and that
Shepherd continued at that tine to have the tinber cut fromthe
property after he advised Potter he owned it. In essence, while

Shepherd acknow edges that he did not specifically take actions
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whi ch woul d i ndi cate an adverse possession of the |and, he
argues that he and his predecessors in title “knew the |ine was
the fence and no one disputed that and everyone treated it as
the line.”

The argunent rai sed by Shepherd and Riley is flawed.
They assert ownership to the property because they were under
the inpression that they owned to the fence. This argunent
relates to the legal title to the property and not to its
owner shi p by adverse possession. The m ninmal and sporadic use
of the property by Shepherd is not enough to establish adverse
possession. The occasional riding of horses and hunting for
greens on the disputed property did not neet the el enents of
actual or continuous use of the property. Further, “a nere
occasional entry upon land to cut tinber does not constitute
sufficient possession to establish title by adverse possession,
even t hough such cutting of trees took place over a period of

many years.” Burchfield v. Ping, Ky., 284 S . W2d 818, 820

(1955).
The judgnent of the Greenup Gircuit Court is affirned.
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