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COVBS, JUDGE. Roy Scott Mrrow appeals froma Fulton Crcuit
Court judgnent convicting himof the crines of escape in the
second degree and of being a persistent felony offender in the
second degree (PFO). He argues that the trial court erred
during the guilt phase of his trial in allowi ng the Comonweal t h
to introduce evidence of other bad acts. He also contends that

he is entitled to a new trial because the prosecutor inproperly



guesti oned hi m about the nunber of his prior felony convictions

in violation of the rule articulated in Commonweal th v.

Ri chardson, Ky., 674 S.W2d 515, 518 (1984). After review ng
the record, we agree with the contentions of the Commonweal th
that the alleged evidentiary error was not preserved for our

consi deration and that the R chardson viol ation constituted

harm ess error. Thus, we affirm

The facts underlying Morrow s conviction are not in
di spute. Follow ng his 2001 conviction for the offenses of
theft by unlawful taking and crim nal possession of a forged
i nstrunment, Morrow was incarcerated in the Fulton County
Detention Center. After serving only a few nonths of his
sentence, he was allowed to participate in a work rel ease
program Under the terns of the program Mrrow was allowed to
work for Jeff Swearingen, a roofer doing business in South
Ful ton, Tennessee. In allowing Moxrrowto | eave the center in
order to work, the court order required that he return to the
detention center no later than 6:00 p.m each work day; that he
not drink al coholic beverages or attend to personal business
while on release; and that he immedi ately notify the jail and
the clerk of the court of any changes in his enploynent.

On February 22, 2002, Mrrow signed out to work for
Swearingen. However, he did not work for Swearingen that day,

nor did he return to the detention center. | nst ead, he was



arrested in Tennessee at 9:00 p.m that evening and was charged

with speeding and driving on a revoked driver’s |icense. He was
rel eased by Tennessee authorities to the Fulton County Detention
Center several days later. He was subsequently indicted for the
of fenses of escape and of being a PFO

Prior to his trial on these charges, Mxrrow filed a
notion in limne to prevent the Commonweal th from i ntroducing
evi dence of any bad acts he may have commtted prior to his
arrest. In a brief hearing on the notion, the Conmmobnweal th
attenpted to discover just exactly what evidence Mrrow sought
to have excluded. The Commonweal th agreed not to introduce
evi dence of prior crimnal acts. However, Mrrow agreed that
t he Commonweal th coul d i ntroduce evidence of his arrest in
Tennessee on the evening that he failed to report to the
detention center.

During its case in chief, the Coomonweal th call ed
Swearingen as a witness. He testified that he had not had nuch
work for Morrow and that Morrow had only worked for him
sporadically since the previous June. He told the jury that
Morrow had | ast worked for himon two days in January 2002 and
that he believed that Mrrow was working for a painting
contractor in Cinton. The Conmmonweal th then offered testinony
of jail officials that established that Morrow had not reported

any change in his enploynment status with Swearingen. It then
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present ed docunents which reveal ed that Mrrow signed out to
work for Swearingen on the day of his alleged escape — all the
whil e knowi ng that he would not be working for the only enpl oyer
to whom he had been legitimtely rel eased.

In his defense, Morrow testified that the jail
of ficials knew that he had obtai ned other enploynent. He also
told the jury that on the day in question, he was putting on a
roof for a different enployer; that he got off work at 4:00 in
the afternoon; that he was enotionally upset about the recent
death of his grandnother; that he stopped by a |liquor store and
bought a si x-pack of beer; and that he got |ost while driving on
t he back roads of Tennessee as he was trying to get the odor of
beer off his breath.

The jury disbelieved Morrow s defense that he did not
intend to escape and that he was headed back to the detention
center at the tine of his arrest. It found himguilty of escape
in the second degree and sentenced himto serve three years. At
t he concl usion of the PFO portion of the trial, the jury again
found Morrow guilty and inposed the m ni mum sentence of five-
years’ inprisonnent.

On appeal, Morrow argues that the evidence relating to
his failure to comply with the requirenments of the work rel ease
program constitutes evidence of “other bad acts” that the

Commonweal th was prohibited fromintroducing. W disagree.
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Morrow s disregard of the conditions and terns of the work-

rel ease program (i.e., failing to report a change of enpl oyer)
was directly relevant to the offense of escape with which he was
charged. Mreover, he did not specifically seek exclusion of
this evidence in his notion in limne; nor did he object to its
introduction during trial. Thus, the Commonwealth is correct
that any error in the adm ssion of this evidence has not been

preserved for our review Wst v. Commonweal th, Ky., 789 S.W2d

600 (1989).

Morrow next contends that he was deprived of a fair
trial when he responded in the affirmative to the prosecutor’s
guestion as to whether he had ever been convicted of a felony.
Rat her than allowing the matter to drop as required by

Ri chardson v. Commonweal th, supra, the prosecutor persisted and

asked Morrow if he had in fact been convicted of two felonies.
Morrow agai n answered “yes,” explaining that because he had been
convicted of both at the sanme tine, he believed that they
constituted only one felony. On re-direct, Morrow testified
that both of his prior felony convictions were for non-viol ent
crimes.

Morrow is correct in arguing that the prosecutor
vi ol ated the procedure for inpeaching a witness with a prior

felony conviction as established in R chardson, 674 S.W2d at

517-518, as foll ows:



[A] witness may be asked if he has been

previously convicted of a felony. If his

answer is “Yes,” that is the end of it and

the court shall thereupon adnonish the jury

that the adm ssion by the witness of his

prior conviction of a felony may be

considered only as it affects his

credibility as a witness, if it does so. |If

the witness answers “No” to this question,

he may then be inpeached by the Comobnweal th

by the use of all prior convictions.

The trial court conmpounded the error by failing to give the
required adnonition.

After review ng the evidence, we agree with the
Comonweal th that the error was harml ess. Mrrow freely made
numer ous adm ssi ons concerning his conduct on the night in
guestion — including drinking and driving |long past the tine
that he was supposed to have returned to the jail. The very
nature of the charged offense of escape put the jury on notice
fromthe outset that Mrrow nust have had sonme history of
previ ous problenms with the law. Therefore, we concl ude that

“there is no reasonable possibility that, absent the error, the

verdi ct woul d have been any different.” Hodge v. Commonweal t h,

Ky., 17 S.W3d 824, 848 (2002).
The judgnent of the Fulton Circuit Court is affirmed.

ALL CONCUR
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