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BEFORE: DYCHE, JOHNSON AND SCHRCDER, JUDGES.

JOHNSON, JUDGE: Davi d Robi nson has petitioned for review of an
opi nion of the Wirkers’ Conpensation Board entered on Septenber
4, 2002, in which the Board affirnmed the Adm nistrative Law
Judge’ s determ nation that Robinson had failed to provide his
enpl oyer, Ms. Smth's Bakeries, with due and tinely notice of

his work-related cunul ative trauma injury as required by KRS

! Kentucky Revised Statutes.



342.185. Havi ng concluded that the Board m sconstrued
controlling statutes or precedent in reaching its decision, we
reverse and remand. ?

Robi nson began working for Ms. Smth s Bakeries on
May 2, 1987. Robinson performed a variety of tasks during his
tenure wth Ms. Smth's. Initially, Robinson worked on an
assenbly line at Ms. Smth's plant in London, Kentucky. In
1988 Robi nson was transferred to the shipping departnent where
he was responsi ble for |oading delivery trucks. [In 1995
Robi nson was reassigned to an assenbly line in the Honey Bun
departnment of Ms. Smth's plant. This position required a
great deal of repetitive notion involving the upper extremties.
In January 1999 Robi nson began to experience pain and nunbness
in his left hand while working. Robinson, however, did not seek
treatment or informhis enployer of his synptons at this tine.

On Novenber 9, 1999, Robinson was involved in a notor
vehi cl e accident which | eft himhospitalized for three days.
Wien he was admtted to the hospital, Robinson conplained of
pain in his shoulders, right knee, and | eft hand and he was
treated for a fractured patella. He returned to his job at Ms
Smth's on April 1, 2000. Unfortunately, the pain and nunbness
in Robinson’s left hand continued to cause himdisconfort.

Consequently, on January 18, 2000, Robinson nmet with Dr. WIIliam

2 Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).
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Durham  Robi nson informed Dr. Durham that he was experiencing
pain and numbness in his left hand.® Dr. Durhamreferred
Robi nson to Dr. Gregory Anderson, a neurol ogist, who had an
el ectromyogram and several nerve condition studies perfornmed on
Robi nson. On February 8, 2000, Dr. Anderson issued a report in
whi ch he opi ned that Robinson was suffering froma “mld nedian
neuropathy at the wist, or carpal tunnel syndrone[.]”
According to Robinson, Dr. Anderson infornmed himthat his
condition “could be” work-related and he provided himw th a
brace to wear while on the job. Dr. Anderson all owed Robi nson
to return to work without any restrictions.

Robi nson’ s condition continued to deteriorate and on
Cct ober 19, 2000, he informed Sandra Carpenter, the plant nurse,
t hat he had been di agnosed with carpal tunnel syndrone. This is
the first tinme Robinson inforned his enployer of his condition.
Carpenter sent Robinson to see Dr. WIliamLester, a
physi atri st, who exam ned hi mon October 25, 2000. Although Dr.
Lester diagnosed Robi nson with carpal tunnel syndrone, the notes
fromhis exam nation indicate that Dr. Lester was of the opinion

t hat Robi nson’s condition was preexisting.* Robinson’s

3 Robi nson al so conpl ained of pain in his right knee cap

“In aletter dated Novenber 2, 2001, Dr. Lester opined that Robinson’s
condition was preexisting based on the motor vehicle accident he had in
Novermber 1999. In particular, Dr. Lester noted that “[u]pon returning to
work the synptonms may have been exacerbated by the repetitive notion of his
wor k, however, [Robinson] had an active preexisting condition at the tine he
returned to work.”



enpl oymrent was term nated on COctober 28, 2000, for reasons
unrel ated to this appeal.®

On March 28, 2001, Robinson net with a Dr. Janes
Templin, who al so di agnosed himw th carpal tunnel syndrone.
Dr. Tenplin, however, opined that Robinson’s condition was work-
rel ated and he assigned a 10% functional inpairment rating.
Robi nson filed an application for resolution of injury claim
with the Department of Workers’ Cains on August 21, 2001.°

On April 1, 2002, the ALJ entered an opi nion and order
di sm ssi ng Robinson’s clai mpursuant to KRS 342.185. The ALJ
concl uded that Robinson had failed to provide his enployer with
due and tinely notice of his injury as required by the statute.
The ALJ' s order reads, in relevant part, as follows:

The first issues for determ nation are

wor k-r el at edness, notice and |limtations.

KRS 342.185(1) requires that notice of an

acci dent * shal | have been given to the

enpl oyer as soon as practicable after the
happening thereof . . . .~

In this instance, [Robinson] testified
t hat he began experiencing synptons in his
hands in the spring or fall of 1999.

® Robinson is currently self-enployed

 Robinson initially listed his date of injury as January 2, 1999, however, on
Decenber 31, 2001, he filed a notion to amend his application to list his
date of injury as “‘February 4, 2000, the date [he] was di aghosed with

carpal tunnel syndrone or ‘Cctober 28, 2000’, the date [he] last worked.” On
January 7, 2002, the ALJ entered an order granting Robinson’'s notion.

Pursuant to the ALJ's order, Robinson's date of injury was listed as February
4, 2000.



[ Robi nson] was seen by Dr. Durham on January
18, 2000 and [his] synptons included |eft
hand pain and weakness, especially when
graspi ng objects. On January 27, 2000, he
was again seen by Dr. Durham. oo
[ Robi nson] was referred to Dr. Anderson on
February 4, 2000 for EMF NCV studies. The
studies were interpreted by Dr. Anderson as
denonstrating m | d nedi an neuropathy at the
wist or carpal tunnel syndronme bilaterally.
[ ] Robinson testified that while at
[x Anderson’s office he was told that his
condition could be due to work activity.
[ Robi nson] testified that he did not notify
his enpl oyer of the work-related condition
until Cctober of 2000 because he was stil
able to do his job.

In view of [Robinson’s] being inforned
of the diagnosed carpal tunnel syndrone and
its relation to his work activity in
February of 2000[,] | find that the
condition manifested itself at that tine in
accordance with the decision in [Al can Foi
Products v. Huff, Ky., 2 S.W3d 96 (1999)].
[ Robi nson] testified that he did not inform
[Ms. Smith's] of his condition until
Cct ober 19, 2000, sone eight nonths |ater.
Thus, the question becones, whether
[ Robi nson’s] notice to [Ms. Smth's] was
tinmely in accordance with the provisions of
KRS 342.185(1). In light of [Robinson’ s]
testinmony that he was di agnosed with carpa
tunnel syndrone in February 2000 and told
the condition could be related to his work
activity, | find that notice given sone
ei ght nmonths later was not tinely. Buckles
v. Kroger Gocery and Baking Co., Ky., 134
S.W2d 221 (1939).7

" The ALJ went on to conclude that Robinson’s “stated reason for the delay in
giving notice . . . was not sufficient to negate the requirements of the
statute under KRS 342.200.” KRS 342.200 provides, in relevant part, as

fol | ows:



Robi nson filed a petition for reconsideration with the
ALJ on April 5, 2002. Robinson’s petition was subsequently
deni ed, and on May 30, 2002, he filed a notice of appeal wth
t he Board.

On Septenber 4, 2002, the Board entered an opi nion
affirming the ALJ’s opinion and order in its entirety. The
Board’s opinion reads, in relevant part, as follows:

Here it is undisputed that Robinson
perfornmed constant repetitive work at Ms.
Smth's using both hands on a regul ar basis
beginning in 1995. He first devel oped
synptons while on the job that persisted
when performng certain repetitive work
activities sonetine in |late 1999 or early
2000. He originally sought nedica
treat ment because of these conplaints in
January 2000. Follow ng an EMG in February
2000, he was instructed by his treating
physi cian that his diagnosis was either mld
nmedi an neuropat hy or carpal tunnel syndrone.
Robi nson was al so infornmed that his
condition “could be” work-rel ated.
Thereafter, he continued to performthe sane
constant repetitive notions at work,
continued to experience disabling synptons,
and becane increasingly disabled over tine
until finally in October 2000, he felt
conpelled to informthe plant nurse that he
was suffering froma work-rel ated gradua
injury in order to obtain additional nedica
treatnment. Under these circunstances, we
find no error in the ALJ's determ nati on.
The fact that a work-rel ated acci dent
probably had occurred shoul d have been
apparent even to Robinson as a |ay person by

Want of notice or delay in giving notice shall not be
a bar to proceedi ngs under this chapter if it is
shown that . . . the delay or failure to give notice
was occasi oned by m stake or other reasonabl e cause.
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February 2000 and there is sufficient

evi dence to support the ALJ's inference that
[ Robi nson] was nost |ikely aware of that
reality.

We find nore than anple evidence to support

the determ nation of the ALJ that Robi nson

knew or reasonably shoul d have known that a

wor k-rel ated accident had occurred as early

as February 2000.8

Thi s appeal foll owed.

In his petition for review, Robinson argues that the
Board erred in concluding that he failed to provide his enpl oyer
with due and tinely notice of his work-related cumul ative trauma
injury. In sum Robinson contends that Dr. Anderson’s diagnosis
in February of 2000 was insufficient to trigger the notice
provi sion of KRS 342.185. W agree.

The function of this Court in reviewing the Board “is
to correct the Board only where the [ ] Court perceives the
Board has overl ooked or m sconstrued controlling statutes or
precedent, or conmmtted an error in assessing the evidence so

flagrant as to cause gross injustice.”® Wether Robinson

provided his enployer with due and tinely notice presents a

8 The Board relied upon an unpublished Suprene Court case, Evita Deramus v. S
& S Produce, et al., 2000-SC- 1051-WC, rendered Septenber 27, 2001, in
reaching its decision.

° Western Baptist, 827 S.W2d at 687-88.




m xed question of fact and law. ® “Wen considering questions of
| aw or m xed questions of fact and |law, the review ng Court has
greater latitude in determ ning whether the findings were
supported by evidence of probative value than when only a
question of fact is at issue” [citation onmitted].!

As to the factual portion of our analysis, we cannot
conclude that the ALJ erred in his determnation that Robinson
first notified his enployer of his condition in Cctober 2000.
This determnation is clearly supported by substantial evidence
in the record, and, as such, may not be disturbed on appeal .’

However, the question of whether the notice provided
by Robi nson was due and tinely presents a far nore vexing issue.
KRS 342.185(1) provides that notice of an accident shall be
given to the enployer “as soon as practicable after the
happeni ng thereof.” G ven the inherent anmbiguity contained in
this | anguage, courts have a certain degree of latitude in

n 13

construing the phrase “as soon as practicable. The Suprene

10 sSee, e.g., Kentland El khorn Coal Corp. v. Yates, Ky.App., 743 S.W2d 47, 49
(1988); and Harry M Stevens Co., Inc. v. Wrkmen' s Conpensati on Board,
Ky. App., 553 S.W2d 852 (1977).

1 Purchase Transportation Services v. Estate of Wlson, Ky., 39 S.W3d 816,
817-18 (2001).

12 gpecial Fund v. Francis, Ky., 708 S.W2d 641, 643-44 (1986).

13 Coslow v. General Electric Co., Ky., 877 S.wW2d 611, 614 (1994). See al so
Al can Foil, 2 SSW3d at 100. “It has been left to the courts to fashion a
solution for applying the ‘date of accident’ |anguage of KRS 342.185 to
guestions regarding notice and Iimtations in gradual injury clains”
[footnote onmitted].




Court of Kentucky and this Court have | ong recogni zed the
unusual nature of cunulative traunma clains and the conplexity
such conditions present when dealing with the issue of due and
tinmely notice.

The question of how to apply KRS 342.185 to a claim

for gradual injury first arose in Randall Co. v. Pendland,* in

which this Court held that “in cases where the injury is the
result of many mni-traumas, the date for giving notice and the
date for clocking a statute of |[imtations begi ns when the
disabling reality of the injuries becomes manifest.”!® NMore

recently, in Alcan Foil, supra, the Suprenme Court concluded that

the phrase “mani festation of disability” refers to the “worker’s
di scovery that an injury has been sustained.”!® The Court went
on to note that “the entitlement to workers’ conpensation
benefits begins when a work-related injury is sustained,
regardl ess of whether the injury is occupationally disabling.”?!

Shortly thereafter, the Suprene Court revisited the issue in

Special Fund v. dark,'® wherein the Court pointed out that once

a wor ker beconmes aware of the existence of a work-rel ated

1 Ky. App., 770 S.W2d 687 (1989).
15 1d. at 688.

6 Alcan Foil, 2 S.W3d at 101.

71 d.

18 Ky., 998 S.W2d 487, 490 (1999).



gradual injury and its cause, the period of limtations begins
to run for whatever occupational disability attributable to
trauma i ncurred before that date. Mst recently, in Hll v.

Sextet Mning Corp.,!® the Suprenme Court went a step further and

held that an injured worker suffering froma work-rel ated
cunmul ative trauma condition is not required to give notice that
he has sustained a work-related gradual injury until he is
informed of that fact by a nedical expert. |In particular, the
Court stated that:

Medi cal causation is a matter for the

nedi cal experts and, therefore, [a] clai mant

cannot be expected to [ ] self-diagnose[ ]

t he cause of [a] harnful change [in the

human organi sn] as being a gradual injury

versus a specific traumatic event. [An

i njured worker is] not required to give

notice that he [has] sustained a work-

related gradual injury . . . until he [is]

informed of that fact [citations onmitted].?°

As previously discussed, Dr. Anderson opined in a
report dated February 8, 2000, that Robinson was suffering from
a “mld nedian neuropathy at the wist, or carpal tunne
syndronme[.]” At this tinme, Dr. Anderson inforned Robinson that
his condition “could be” work-related. The Board concl uded that

Dr. Anderson’s diagnosis as to causation was sufficient to

support the ALJ' s determ nation that “Robinson knew or

19 Ky., 65 S.W3d 503, 507 (2001).

2d.
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reasonably shoul d have known that a work-rel ated acci dent had
occurred as early as February 2000.”

We concl ude that the Board m sconstrued controlling
precedent in arriving at this conclusion. The Suprenme Court’s
holding in H Il is unequivocal. “Mdical causation is a matter

"2l Dr. Anderson never infornmed Robi nson

for the nedical experts.
that his condition was work-rel ated; he sinply opined that it
“could be.” Pursuant to Hll, a claimant is not required to
sel f-di agnose the cause of his synptons, nor is he required to
draw i nferences from an anbi guous di agnosis. The controlling
case | aw does not support the Board' s holding that the correct
standard is whether a claimant “reasonably shoul d have known
that a work-rel ated accident [ ] occurred.”

The Board reasoned that “in certain situations,
evi dence may support a fact-finding that a claimant’s
mani festation of disability date occurs earlier than the
rendering of a clear-cut, unanbi guous nedi cal opinion regarding

n 22

causati on and di agnosi s. We concl ude that this reasoning is

contrary to the Suprenme Court’s holding in HlI.

2| d.

22 The Board cited an unpublished Suprene Court case in support of this
proposition. Wiile the Board is free to cite unpublished case | aw as
authority, we are precluded fromdoing so pursuant to Kentucky Cvil Rule
(CR) 76.28(4)(c), which states: “Opinions that are not to be published shal
not be cited or used as authority in any other case in any court of this
state.”
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G ven that Robinson was not infornmed of the fact that
his condition was work-related until he net with Dr. Tenplin in
March 2001, 2% he clearly provided his enployer with due and
timely notice as required by KRS 342.185. Qur holding is in
line with the general rule that “workers’ conpensation statutes
[are to] be liberally construed to effect their humane and
benefi cent purposes.”?*

Based upon the foregoing reasons, the opinion of the
Wor kers’ Conpensati on Board entered on Septenber 4, 2002, is

reversed and this matter is remanded to the ALJ for further

proceedi ngs consistent with this Qpinion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John E. Anderson Quillerno A Carlos
Bar bourvill e, Kentucky Penny L. Hines

Lexi ngt on, Kent ucky

2 Although Dr. Lester diagnosed Robinson with carpal tunnel syndrome in

Cct ober 2000, he never inforned Robinson that his condition was work-rel at ed.
In fact, Dr. Lester opined that Robinson’s condition was preexisting based on
the notor vehicle accident he had in Novermber 1999

24 Wlson v. SKWAIloys, Inc., Ky.App., 893 S.W2d 800, 802 (1995) (citing
Oaks v. Beth-El khorn Corp., Ky., 438 S.W2d 482, 484 (1969)). See also Marc
Bl ackburn Brick Co. v. Yates, Ky., 424 S.W2d 814, 816 (1968). “The
provisions of the statute are mandatory that notice be given, but this court
has uniformy said that the statute should be liberally construed in favor of
the enpl oyee to effectuate the beneficent purposes of the Conpensation Act”
[citation omtted].
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