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BEFORE: BUCKI NGHAM GUI DUGLI AND TACKETT, JUDGES.

GUI DUG.l, JUDGE. Steven Estep (hereinafter “Estep”), proceeding
pro se,! has appealed fromthe Pike Crcuit Court’s August 19,
2002, Findings of Fact and Order denying his RCr 11.42 notion
for relief. Estep had previously been convicted for the January

24, 1997, nurder of his ex-wife, Kathy Bow ing, for which he

! By order entered February 3, 2003, this Court granted the
Department of Public Advocacy’ s notion to wi thdraw as counse
and all owed Estep to proceed pro se in his post-conviction
appeal .



received a |ife sentence without the possibility of parole for
twenty-five years, and was al so convicted on counts of
ki dnappi ng, want on endangernent and burglary. The main issue in
this appeal is whether Estep received ineffective assistance
fromhis trial counsel, Haroyln Howard. Having reviewed the
parties’ briefs, the record and the applicable case |aw, we
affirm

For purposes of this opinion, we shall adopt as our
own the statenent of facts as set forth in the Suprene Court of
Kentucky’s April 20, 2000, opinion affirmng Estep’s direct
appeal from his conviction:?

For the third tinme in one day, Estep
entered a local drug store where the victim
his ex-wife, worked. After entering the
store, he imedi ately sought her out and was
heard speaking with her. Shortly
t hereafter, another store enpl oyee heard a
noi se fromthe back of the store,

i nvestigated, and found the victimlying
face down on the floor with Estep standing
over her pointing a gun at her. Estep,
seeing the other enployee, redirected the
gun towards her and told her that she better
| eave.

When police arrived, they discovered
that Estep had barricaded hinself and the
victimin the restroom During the
negoti ations to get himout, he repeatedly
told the police that the victimwas in good
condition. After approximtely a three-hour
stand-off with the police, Estep
surrendered. He had shot the victimeight
times and she died of multiple gun shot
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wounds to the head, chin, upper chest, and
forearm

Estep was indicted for intentiona

mur der, ki dnap[p]ing, and single counts of

first-degree wanton endangernent and first-

degree burglary. A jury convicted himon

all counts and [he was] sentenced to Life

W t hout the possibility of parole for 25

years for nurder, sixty years for

ki dnap[ p]ing, twenty years for burglary, and

five years for first degree wanton

endangernment. The sentences were ordered to

run consecutively with each other, with the

exception that all would run concurrently

with the life sentence.

In his direct appeal to the Suprene Court of Kentucky,
Est ep argued, unsuccessfully, that he was entitled to an
instruction on extrenme enotional disturbance, that there was
insufficient evidence to convict himof first degree burglary or
ki dnappi ng, that the victinis father was i nproperly allowed to
sit at the Coormonwealth’s table during trial, and that the tria
court inproperly overruled his notion for a mstrial. As to his
entitlement to an instruction on extreme enotional disturbance,
Estep contended that the trial court inproperly excluded
psychol ogi cal testinony that he suffered froma nental illness
that made him fear abandonnent to a pathol ogi cal degree. The
Suprenme Court reviewed the issue and determ ned that Estep had
failed to establish any evidence of a triggering event that

tenporarily disturbed his enotions, which is a necessary el enent

pursuant to the applicable | aw



On August 30, 2001, Estep, proceeding pro se, filed an
RCr 11.42 notion to vacate his conviction and sentence. He
argued that he received ineffective assistance fromhis trial
counsel, citing three argunents: 1) his trial counsel stated
she woul d be ineffective if she were not renoved fromthe case;
2) his trial counsel failed to talk to Dean Blair, who Estep
cl ai mred woul d have shed light on both his and the victinis
actions leading up to the shooting; and 3) his trial counsel
failed to investigate his conpetency. The trial court appointed
an attorney to supplenent Estep’s RCr 11.42 notion. The
suppl enent, filed June 19, 2002, solely addressed Estep’'s claim
that his trial attorney was ineffective for failing to
sufficiently investigate and find excul patory witnesses to
present at trial regarding an alleged triggering event. Estep
had all egedly been told just prior to the shooting that Kathy
had been seen kissing Dean Blair in her car, which, coupled with
her earlier statenent to Estep that she was endi ng her
relationship with him provided the necessary triggering event
to establish that he was operati ng under an extrenme enotiona
di st ur bance.

The trial court held an evidentiary hearing on August
8, 2002, having determ ned that the allegations in Estep’s
notion could not be refuted on the face of the record. At the

hearing, Estep relied solely upon the testinony of his nother,
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Loui se Estep (hereinafter “Ms. Estep”). Ms. Estep testified
t hat she had spoken to her son three tinmes on the day of the
shooting. During the |ast conversation, which began at
approximately 3:00 p.m, she clainmed to have told Estep that she
had seen Kathy kissing Blair in a parking | ot a week previously.
She testified that Estep nade no response to that statenent, and
soon thereafter ended the tel ephone conversation. The shooting
occurred between 3:30 p.m and 4:00 p.m that afternoon. Ms.
Estep went on to testify as that although she did not recall
telling Estep’s trial counsel about this conversation, she did
recall asking her during trial, “Wat if | knew sonething that
woul d have been a reason to cause Steve to go off |ike that?”
According to Ms. Estep, trial counsel indicated that she did
not want to hear this reason because the trial court had already
rul ed that she could not introduce any evi dence that Estep had
been acting under an extrenme enotional disturbance. Ms. Estep
also testified that she related her tel ephone conversation with
Estep to her sister and daughter, who both testified at trial.
Al t hough she was subpoenaed by the Commonwealth, Ms. Estep did
not testify at trial.

On August 19, 2002, the trial court entered its
Fi ndi ngs of Fact and Order denying Estep’s RCr 11.42 notion, the

rel evant part of which we shall set out bel ow

* * %



The failure of adequate representation
in this case is said to have occurred
because the Defendant’s attorney failed to
find and present evidence of a triggering
event. He offers his nother’s testinony
about tel ephone conversations he is all eged
to have had with her on the day of the
killing. He argues that had his tria
counsel discovered evidenced of these phone
calls, she could have presented it as the
triggering event for his killing of Kathy
Bowing. Wth a triggering event in
evi dence, he could have presented the expert
psychol ogi cal evidence and the jury woul d
have been given the option of finding him
guilty of First Degree Mnsl aughter.

FI NDI NGS OF FACT

On the day that the Defendant ki dnapped
and killed Kathy Bow ing, his nother now
clainms to have spoken with himby tel ephone
on three occasions with the | ast
conversation having occurred | ess that one
hour before the crinme.® The Defendant’s
not her testified that during the | ast
t el ephone conversation, she told her son
t hat she had seen Kathy Bow i ng ki ssing Dean
Blair in a parking lot. According to the
Def endant’ s not her, Bow i ng had been
romantically involved wth Dean Blair before
she net the Defendant. She said that
before, during and after their narriage, the
Def endant and Kathy Bowl i ng had argued about
her prior, present and possible future
i nvol venent with Blair. |t seens inprobable
that the last repetition of such an often
repeated al |l egation could be considered a
sudden event. However, the Defendant
contends that this new evidence is proof of

3 (footnote 2 in original) Howard and the Defendant may have

di scussed the events of that day, but neither testified at the
hearing. The only evidence of what had been told to Howard
about these alleged tel ephone conversations is the testinony of
t he Def endant’ s not her.



a triggering event that woul d have all owed
himto rely upon the defense of extrene
enoti onal disturbance.

The Defendant’s nother did not tell the
police or her son’s attorney about these
t el ephone conversations that are said to
have been made i nmedi ately before the
killing. |[If Howard had spoken with the
Def endant about the events of that day, it
seens |ikely that he would have told her
about tel ephone conversations he had with
his nother shortly before he killed his ex-
wfe. It seens inprobable that the
Def endant and his nother woul d have ke[ pt]
such a significant event a secret fromhis
attorney. This Court does not believe that
t hese phone conversati ons took pl ace.

However if you assune that evidence of
t he tel ephone conversations was avail abl e,
Howard was not given an opportunity to
di scover it. The Defendant’s nother net
several tinmes wth Howard before and during

her son’s three week nurder trial. At no
time did she tell Howard about these all eged
t el ephone conversations. It is her

testinmony that while she did not tell Howard
about the tel ephone conversations she did
offer the follow ng hint during the trial by
aski ng Howard, “Wat if | knew sonet hi ng

t hat woul d have set himoff?” To which
Howard is said to have replied that she
could not get into e.e.d. It seens

i mpr obabl e that Howard woul d not have
pursued this hint of excul patory evi dence.
During the three-week trial, this Court
observed Howard energetically defend the

Def endant. This Court believes that Howard
woul d have sei zed any hint of evidence
relating to the Defendant’s cl ai mof extrene
enoti onal disturbance. This Court does not
believe that this alleged conversation

bet ween Howard and the Defendant’s nother

t ook pl ace.



Howar d provi ded the Defendant wth
effective representation. Counsel had
obt ai ned the services of an expert w tness
and sought repeatedly to have the
Def endant’ s nmental condition placed into
evi dence during the guilt phase of the
trial. She had many conversations wth the
Def endant’ s not her and appeared to be
famliar with the record which included the
statenment that the Defendant’s nother made
to the investigating officers. There was no
reason for Howard to have suspected that
this woman woul d keep useful infornmation
fromher. It is a weak suggestion of
i nadequate representation to conplain about
Howard's alleged failure to respond to the
guestion “what if. . .” at the end of one
day of a three-week trial. This Court
bel i eves that Howard had no obligation to
have pursued this question asked in such a
casual manner during such a stressful event.

OTHER GROUNDS

In his pro se notion, the Defendant
stated two other grounds in support of his
Motion to Vacate Judgnent. Appointed
counsel did not nention these other grounds
in the suppl enmental nenorandum or at the
hearing. The first is that counsel stated
that if she were not renmoved fromthe case,
she woul d be ineffective. At the conclusion
of the |ast hearing before trial, counse
addressed sonme health concerns with the
Court. The Court observed Howard cl osely
during the three-week trial. She was
energetic and gave no hint that any of her
physical ailnments interfered with her
performance. Her health concerns were
unf ounded.

The second ground raised by the
Def endant pro se, but not addressed by
appoi nted counsel is that Howard failed to
address his conpetency despite having
several head injuries. Howard had the
Def endant exani ned by an expert chosen by
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the Defense team Apparently there was no
basis for claimng inconpetency to stand
trial.

* %
Thi s appeal foll owed.

On appeal, Estep argues that he received ineffective
assi stance of counsel due to the trial court’s failure to grant
a continuance of the trial and due to his attorney’'s failure to
seek review of the ruling not permtting himto introduce any
evidence of his nental health problens. Furthernore, Estep
argues that the attorney appointed to supplenent his RCr 11.42
notion was ineffective in representing himduring the post-
convi ction proceedi ng because of his conflict in interest. The
Commonweal t h di sputes each of these argunents in its brief, and
argues that the trial court properly denied Estep’s RCr 11.42
not i on.

It is well settled in this Commonweal th that in order
to establish a claimof ineffective assistance of counsel, a
def endant nust establish that counsel’s performance was
deficient and that the deficient performance prejudiced the

defense. Strickland v. Washington, 466 U S. 668, 104 S. Ct.

2052, 80 L.Ed.2d 674 (1984); accord, Gall v. Comonweal th, Ky.,

702 S.W2d 37 (1985), cert. denied, 478 U S. 1010, 106 S. C.

3311, 92 L.Ed.2d 724 (1986). Because a defendant is only

entitled to receive reasonabl e effective assi stance, he nust



establish that counsel’s representation fell bel ow an objective
standard of reasonabl eness or the prevailing professional norns.
The defendant mneking the notion bears the burden of proof and
must overcone a strong presunption that counsel’s performance

was adequate. See Jordan v. Commonweal th, Ky., 445 S.W2d 878

(1969); MKinney v. Commonweal th, Ky., 445 S.W2d 874 (1969).

Where the trial court has held an evidentiary hearing, as in
this case, the issue becones whether the court bel ow acted
erroneously in finding that the defendant received effective

assi stance of counsel. 1lvey v. Commonweal th, Ky.App., 655

S.W2d 506 (1983); Lynch v. Conmonwealth, Ky.App., 610 S. W 2d

902 (1980).

On appeal, Estep first argues that his trial counse
was i neffective when she failed to obtain a continuance and was
t herefore not prepared for trial. W first note that Estep did
not raise this issue as to whether the trial court should have
granted a continuance either in his direct appeal or in any of
his RCr 11.42 pl eadings. Because he did not raise this issue
before the trial court, Estep has failed to preserve this issue
for review Additionally, the propriety of the circuit court’s
decision as to the granting of a continuance shoul d have been
raised in his direct appeal to the Suprene Court of Kentucky.

In any event, Estep has failed to show that his counsel’s

-10-



performance fell below any reasonabl e standard or that he was
prejudi ced in any way.

Next, Estep argues that his trial counsel was
i neffective when she failed to seek review of the trial court’s
ruling not to allow the introduction of nental health evidence
during the guilt phase. As the Commonwealth points out inits
brief, this particular issue was raised in Estep’s direct appea
to the Suprene Court of Kentucky. The Suprenme Court thoroughly
reviewed the issue and affirnmed the trial court’s decision to
excl ude such evi dence because there was no showi ng of a
triggering event. Therefore, Estep’'s allegation of ineffective
assi stance on this issue nust fail because his alleged basis for
the claimis false. W further note that Estep did not preserve
this issue because he failed to raise this allegation of
i neffective assistance before the trial court.

Finally, Estep argues that he received ineffective
assi stance fromthe attorney appointed to supplenent his RCr
11. 42 notion because he did not review a prehearing tape.
Clearly, this issue is not preserved because Estep did not raise
this issue before the trial court prior to arguing it on appeal.
Further, we agree with the Comonweal th that RCr 11.42 cannot
provide relief for ineffective assistance of appellate counsel.

Bowl i ng v. Conmonweal th, Ky., 80 S.W3d 405 (2002); Harper v.

Commonweal th, Ky., 978 S.W2d 311 (1998), cert. denied, 526 U. S.
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1056, 119 S. Ct. 1367, 143 L.Ed.2d 527 (1999). Although attorney
Gaf ford was not actually acting in an appellate capacity, we
believe that the sanme reasoning applies and that Estep is

t herefore precluded fromraising any issues relating to his
performance in the present appeal.

Al t hough Estep did not actually raise any issues from
the trial court’s RCr 11.42 ruling, we shall neverthel ess review
that order. W hold that the trial court did not conmt any
error in denying Estep any relief. Ms. Estep’s testinony
regardi ng her alleged tel ephone conversations with her son on
t he day of the shooting was not believable, and, even if true,
coul d not have forned a basis for establishing a claimfor
i neffective assistance of counsel. She admitted that she had
never told Estep’s trial counsel about the conversations and the
possibility that she herself had provided the triggering event
| eading to the shooting. Estep did not provide any type of
support for Ms. Estep’s testinony, such as testinony from her
daughter and sister, or even fromhinself. W agree with the
trial court that Estep failed to establish that his tria
counsel was ineffective regarding the alleged triggering event
i nformati on.

Finally, we find no error in the trial court’s rulings
regarding trial counsel’s health and her actions regarding

Estep’ s conpet ency.
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For the foregoing reasons, the Pike Circuit Court’s

order denying Estep’s notion for RCr 11.42 relief is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT PRO SE: BRI EF FOR APPELLEE:
St even Estep A. B. Chandl er
West Liberty, KY Attorney Cener al

Anitria M Ao
Assi stant Attorney Ceneral
Frankfort, KY
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