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TACKETT, JUDGE: Super Anerica, Inc. (“Super Anerica”) and
Robert L. Whittaker, Director of Wrkers Conpensation Funds,
appeal froman opinion of the Wirkers’ Conpensati on Board (the
“Board”) which vacated and remanded an opi nion and order issued
by Adm nistrative Law Judge (ALJ) Roger D. Riggs. In his
opi nion and order, ALJ Riggs dism ssed Charlotte Pennington’s
(now Sl uss) original workers’ conpensation cl ai magai nst Super
America with prejudice and inmediately term nated all benefits.
Finding no error by the Board, we affirm

On February 10, 1995, while working for Super Anerica
as a floral arranger, Pennington sustained injuries to her back
and right leg. Pennington tinely reported this injury to her
supervi sor, but continued working due to seasonal demands!. In
Oct ober 1995, Penni ngton devel oped neck pain with tingling in
both hands after | oading flowers into a cooler during the course
and scope of her enploynent with Super Anmerica. Pennington
notified her supervisor of this injury and obtai ned nedica
treatment. Super Anerica responded by reduci ng Pennington’s
hours to three days per week and placed her on light duty.
Eventual | y, various physicians confirned the presence of disc

herni ation in Pennington’s neck, |eading to Pennington being

! Penni ngton’s injury occurred during the Valentine's

Day sal es period, an extrenely lucrative sales period for
florists.



taken conpletely off work in February 1996. During the

di agnosi s and treatnent of this injury, Pennington devel oped a
psychol ogi cal condition. Although her physicians recommended
surgery, Pennington declined that option. Instead, Pennington
was given permanent physical restrictions.

Penni ngton fil ed her workers’ conpensation claimon
August 26, 1996. The ALJ on her original claimfound Pennington
to be totally and pernmanently di sabl ed and awarded benefits.
Super Anerica appeal ed to the Board, which unaninously affirnmed
that ALJ's decision. A panel of this Court affirnmed the Board' s
deci si on on August 13, 1999 in an unpublished opinion.

This matter remai ned dormant until Septenber 2000. At
that time, Super Anerica retained a private investigator to
conduct visual surveillance of Pennington. The investigator
conduct ed surveillance on the 215" and 22" of Septenber, 2000,

vi deot api ng Penni ngt on repeatedly engagi ng in prohibited
physi cal activities, such as bending, craw ing and stoopi ng.
This videotape, as well as a witten report, were provided to
Super Anmerica on Cctober 20, 2000.

Apparently in anticipation of renewed | egal activity,
Super Anmerica then schedul ed Penni ngton for an independent
medi cal evaluation with Dr. Kenneth Gaulich on February 1,
2001. Pennington failed to appear for this evaluation, causing

Dr. Gaulich to charge Super Anerica with a “no show fee in the



amount of $150.00. Thereafter, Super Anerica filed a notion to
reopen this matter on grounds that Pennington fraudul ently
obt ai ned workers’ conpensation benefits. In its notion, Super
Anerica requested that Pennington’s benefits be reduced or

term nat ed and demanded rei nbursenent of the “no show fee, as
wel | as any travel expenses tendered to Pennington in connection
with Dr. Gaulich's evaluation. Super Anmerica s notion to
reopen was sustained and assigned to ALJ Ronald W My for
further adjudication.

In July 2001, Pennington was eval uated by Dr.
Gaulich. During his evaluation, Dr. Gaulich found Penni ngton
to be suffering fromcervical spondyl osis and nechanical | ow
back pain, both of which are caused by degenerative arthritis
fromageing. Further, Dr. Gaulich diagnosed Pennington as
suffering fromupper extremty tendonitis with possible m ninal
right carpal tunnel syndrome. Dr. Graulich did not believe
Penni ngton’ s nedi cal condition was worseni ng.

Pursuant to Super America’ s request, Pennington
appeared and gave testinony at a discovery deposition on July
23, 2001. During her deposition, Pennington indicated that she
was married to J.B. Sluss. Pennington described Sluss as an
enpl oyee for “the railroad,” but she was unable to identify
whi ch particul ar railway system enpl oyed Sluss. Pennington

further testified that she continues to experience neck, back



and psychol ogi cal problens related to her work-related injuries.
Penni ngton confirmed that she has not been enpl oyed since
February 1996.

When confronted with the informati on gathered by Super
Anmerica’ s surveillance of her in Septenber 2000, Penni ngton
testified that the private investigator actually followed her
twin sister, Shirley Davis. According to Pennington, Davis was
caring for her and conducting mai nt enance on Pennington’s rental
properties while she was bedridden with a heart condition.
Penni ngton stated that her heart condition was first diagnosed
on Septenber 19, 2000, after she underwent a stress test that
i ndi cated she “had a heart attack and cl ogged arteries.”
Penni ngton was not hospitalized during the tinme Super Anerica
conducted its surveillance. Since the discovery of her heart
di sease, Pennington stated that an “angioplastic [sic]” had been
recommended, but that she had declined the surgical procedure.
I nstead, she has successfully treated her disease with an “herb”
descri bed as “Doctors’ Healthy Heart Formula.” Pennington
concl uded that Davis was vi deotaped by Super America s private
i nvestigator while perform ng mai ntenance on the rental
property.

When asked to provide her sister’s address, Pennington
testified that she did not know Davis’ physical address.

Penni ngton was al so unabl e to adequately provide directions to



Davi s’ residence in Lawence County. Further, Pennington
refused to provide Davis’' tel ephone nunber to Super Anerica’s
counsel because the nunber was not published. Wile Pennington
provi ded no contact information for her sister, she did produce
a phot ograph of herself sitting next to Davis2 This photograph
was attached to the transcript of Pennington’ s deposition as an
exhi bi t.

In light of these revel ations, Super Anerica filed a
nmotion for an extension of tinme to verify Pennington s defense.
After this notion was sustained, Super Anerica attenpted to take
t he depositions of Davis and Pennington’s husband. At no tine
di d Super America obtain subpoenas for these individuals.

Rat her, Super Anerica chose to place the responsibility for
production of these w tnesses on Pennington’s counsel. These
depositions, schedul ed for Septenber 21, 2001, were cancelled by
Super Anerica after it |earned that neither w tness would
appear. Pennington’s counsel, MilLenda Haynes (“Haynes”),

i nformed Super Anerica that these depositions could be
reschedul ed at her cost. Super Anerica did not take advantage
of Haynes’ offer, but instead requested copies of birth

certificates fromboth Pennington and Davis, as well as contact

2 The two wonen appearing in the photograph appear to be

i dentical tw ns.



information for Davis and the name of J.B. Sluss’ enployer.
Nei t her Penni ngton nor Haynes responded to these requests.

In the neantine, ALJ May retired, necessitating the
transfer of the case to ALJ Riggs. ALJ R ggs issued an order
reschedul i ng the benefit review conference for January 17, 2002.
This order was correctly addressed to Haynes’ North Court Street
of fice address in G ayson, Kentucky.

On January 9, 2002, Super Anerica filed a notion to
conpel discovery with regard to the requested information
pertaining to Davis. Super Anerica also requested additiona
proof tinme to determne if further w tnesses or evidence was
necessary. Initially ALJ R ggs took no action on this notion.

Penni ngton and Haynes both failed to appear at the
January 17, 2002 hearing. Nevertheless, the record reveal s that
ALJ Ri ggs conducted the conference in Pennington’s absence. The
record is silent as to whether the ALJ attenpted to contact
Haynes by tel ephone during the conference. After noting
Penni ngton’ s absence, the ALJ schedul ed a final hearing for
March 21, 2002. ALJ Riggs officially endorsed his order as
havi ng been mailed to Haynes on January 18, 2002. However,
according to the certificate contained within the order, this
order was mailed to Haynes’ former nailing address at 150 West
Main Street in Grayson, Kentucky. Haynes and her secretary both

claimthat the order was not received in their office. Nei t her



does the record, however, indicate that the order was returned
to the ALJ or the Departnent of Wrkers’ Cains as undeliverable
by the United States Postal Service.

Meanwhi | e, ALJ Ri ggs sustained Super Anerica s notion
to conpel discovery and ordered Pennington to provide al
requested information no later than fifteen days prior to the
hearing date. Wile Haynes received this order as it was
forwarded to her correct office address, the order failed to
designate a hearing date. Despite receiving this order,

Penni ngton failed to provide any information to Super Anerica
concerning her sister.

The final hearing convened on March 21, 2002, as
schedul ed. Penni ngton and Haynes were again absent. As a
result of Pennington’s absence, ALJ Riggs dism ssed Pennington’s
claimw th prejudice and ordered all benefits term nated
i medi ately. ALJ Riggs further ordered Pennington to reinburse
Super America the $150.00 “no show’ fee incurred for her failure
to appear for Dr. Gaulich s independent nedical eval uation.
Penni ngton filed a notion for reconsideration, arguing that she
did not receive notice of either schedul ed benefit review
conference. The ALJ denied this notion for reconsideration. On
appeal, the Board vacated and remanded, hol ding that ALJ Ri ggs’
actions anmobunted to a default judgnent. According to the Board,

the ALJ was required to consider the matter on its nmerits,



especially after term nating Pennington’s benefits. This
petition foll owed.

Super Anerica argues that ALJ Riggs did not abuse his
di screti on when he term nated Pennington’s benefits and
di sm ssed her claim |In support of its argunent, Super Anerica
subm ts that the Board incorrectly utilized the wong standard
inits decision to vacate and remand the matter for an
adj udication on its nmerits. Wile we certainly understand and
synpathize with the frustration of the ALJ and Super Anerica
wth regard to Pennington’s conduct during these proceedi ngs, we
are conpelled to agree with the Board.

Qur standard of review in a workers’ conpensation

matter is set forth in Western Baptist Hospital v. Kelly, Ky.,

827 S.W2d 685, 687 (1992):

The function of further review of the
[Board] in the Court of Appeals is to
correct the Board only where the the
[sic] Court perceives the Board has
over | ooked or m sconstrued controlling
statutes or precedent, or conmmtted an
error in assessing the evidence so
flagrant as to cause gross injustice.

Workers’ conpensation clains are neant to be practiced
in a sonewhat flexible manner and the ALJ is not required to

follow strict technical rules of procedure so long as the

parties are afforded adm nistrative due process. Estill County

Farm and Hone Supply v. Palnmer, Ky., 416 S.W2d 752 (1967).




Furthernore, since Kentucky' s workers’ conpensation schene is
fundanentally for the benefit of the injured worker, a just
claimnmust not fall victimto rules of order unless it is

clearly necessary to prevent chaos. Messer v. Drees, Ky., 382

S.W2d 209 (1964).

In the case sub judice, the ALJ issued an order
di sm ssing and term nating Pennington’s benefits. Apparently,
this order was entered because of Pennington’s failure to
cooperate during discovery. Wile we understand the ALJ s
frustration, his action is analogous to the rendering of a
default judgnent. It is clear Kentucky |aw does not favor
default judgnents because every case shoul d be decided upon its

merits. Howard v. Fountain, Ky. App., 749 S.W2d 690 (1988).

As the Board mentioned there is considerabl e doubt whether

Penni ngton acted in good faith at every step of the discovery
process. Her refusal to produce her twin sister and husband for
depositions, to provide her twin sister’s address, birth date or
contact information, despite numerous requests and an order
conpel ling the production of such evidence, rightly exposes her
to sanctions pursuant to CR 26.02% However, another ALJ, the
Board and this Court have previously held that she is entitled

to alifetime award of benefits at the tine of her origina

10



proceeding. This entitlenent to workers’ conpensation benefits
cannot |lightly be put aside in a default judgnent in the nane of
judicial econony or as a sanction for nonconpliance with
di scovery. The record is clear that ALJ R ggs’'s January 17,
2002 order scheduling a final hearing in this matter was nail ed
to Pennington’s counsel at an incorrect address, neking notice
defective. Wthout proper notice of the March 21, 2002 heari ng,
Penni ngton was not able to explain her failure to adequately
respond to Super Anerica’'s discovery requests or have this
matter decided on its nerits. Consequently, the ALJ s dism ssa
and term nation of Pennington’s benefits constituted an abuse of
di scretion by the ALJ. Due process requires sone consideration
by the ALJ on the nerits of this reopening. Therefore, we find
that the Board neither m sconstrued the law nor erred in
assessi ng the evidence presented.

Accordi ngly, the decision of the Wrkers’ Conpensation
Board is affirned.

ALL CONCUR

3 CR 26.02 applies to workers’ conpensati on proceedi ngs

pursuant to 803 KAR 25: 010E Section 17(1).
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