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Conmumuuealth Of Kentucky

@Court of Appeals

NO. 2002- CA-002013-WC

CONCRETE MATERI ALS APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COVPENSATI ON BOARD
CLAI M NO. WC-00-55792

HUBERT CCLE; SHEI LA LOMHER,
Chi ef Adm nistrative Law Judge; and
WORKERS' COVPENSATI ON BOARD APPELLEES

CPI NI ON
AFFI RM NG
Kk Kk Kk Kk Kk
BEFORE: HUDDLESTON, PAI SLEY and TACKETT, Judges.
HUDDLESTON, Judge: Concrete Materials appeals from a Wrkers’
Conpensation Board opinion affirmng a decision and order on
petition for reconsideration of an admnistrative |aw judge

awar di ng Hubert Cole total permanent disability benefits for a



wor k-rel ated cervical infjury and closed head injury wth
psychi atric sequel a.

Cole is currently sixty-one years of age and is a high
school graduate with vocational training as a pipefitter. He
has an extensive work history including factory enploynent,
farmng and working as a pipefitter for the Blue Gass Arny
Depot for many years. Upon retiring fromthe latter position in
1994, Cole began working for Concrete Materials as a concrete
truck driver.

On Novenber 8, 2000, Cole was injured when he slipped
fromthe platform on the back of his truck and fell head first
approximately twenty feet, |anding on concrete. Col e sust ai ned
a significant laceration as well as a fracture at the base of
his skull and a fracture of the left frontal |obe wth an
epi dural hemat ona. He was treated at a hospital energency room
in Irvine, Kentucky, and then transported by helicopter to the
University of Kentucky Medical Center where he spent two days in
the critical care unit before being released. After devel oping
an infection at the wound site, Cole had to be hospitalized at
St. Joseph’s Hospital. He has not returned to any type of
enpl oynment since the injury, and is presently receiving Social
Security disability benefits.

On July 3, 2001, Cole filed an application for

resolution of injury claim alleging a head, neck and back



infjury as a result of the accident. At the hearing on this
claim the only contested issues were the extent and duration of
any permanent disability and whether there was objective
evi dence of the head injury. According to Cole s testinony, he
experienced pain in his neck, |ower back and l|eft shoul der at
the time of the accident and still suffers from severe head and
neck pain. He further conplained of difficulty in turning his
head which interferes with his ability to drive. Col e also
continues to experience dizziness, forget ful ness, I npai red
concentration and nervousness. Due to these difficulties, Cole
does not believe that he is capable of returning to work.

Al though Cole is still able to work around his house

doi ng chores such as now ng and gardening, he is easily fatigued

by these activities. Cole’s wfe confirmed that he was very
active prior to the injury and regularly worked overtine. In
contrast, she characterized her husband as I|imted in his

ability to assist on their small farm since the injury and al so

expl ained that he is noticeably forgetful and nore fearful wth

respect to hobbies such as horseback riding. As summarized by

the Board, the nedical evidence in this case consists of the
fol |l ow ng:

The nedical evidence in this claim cones by

way of the nmedical records of the University of

Kentucky Hospital and the reports and/or depositions



of Dr. Janes R Bean, Dr. Arnold M Ludwig, Dr. David
Shraberg, Dr. Joseph Zerga, and Allie Hendricks, a
certified psychol ogist.? The University of Kentucky
Hospital records established that Cole was surgically
treated for a large scalp laceration, which was cl osed
without difficulty by the plastic surgery service.
The final diagnosis was left epidural hematoma wth
skull fracture and scalp |aceration. Cole was
di scharged on Novenber 10, 2000, in good condition and
Wth instructions to return for followup to evaluate
t he hemat ona.

Dr. Bean examined Cole on May 1, 2001 and
received an appropriate history of the injury. Dr .
Bean diagnosed residual mld encephalopathic head
trauma and ordered a CT Scan and x-ray of the cervical
spine to rule out anatonic residuals. According to
Dr. Bean, the CT Scan proved normal while x-rays of

the cervical spine showed degenerative disc changes at

C5-6 and C4-5. Dr. Bean assigned a 5% inpairnent
rating.
! Hendri cks eval uat ed Col e for t he Soci al Security

Adm ni stration in conjunction with his disability claim



Dr. Zerga evaluated Cole on August 23, 2001
and testified that Cole had an entirely norna
neur ol ogi cal exam nation with no evidence of closed
head trauma or brain injury and no inpairnent as a
result of the head injury. Dr. Zerga believed Cole’'s
chief conplaints involved the neck and assessed a 5%
functional inpairment rating for the injury to the
cervical spine. He believed mninmal work restrictions
were in order.

Allie Hendricks performed a consultative
neur opsychol ogi cal eval uation for t he Kent ucky
Division for Disability Determ nations. Ms. Hendri cks
adm nistered a battery of psychological testing and
di agnosed a cognitive inpairnment due to the work-
rel ated head injury.

Dr. Ludwi g per f or med an i ndependent
nmedi cal / psychiatric evaluation on August 29, 2001.
Dr. Ludwig received an appropriate history of the
injury and administered a full battery of psychiatric
testing. Dr. Ludwi g believed Cole showed no evidence
of malingering or poor effort on cognitive testing and
no evidence of malingering or exaggeration of synptons
overal | . Dr. Ludwi g diagnosed cognitive disorder

(post -concussive syndrone), and mld nood disorder due



to t he head injury. Dr. Ludwi g assessed
neuropsychiatric inpairnents pursuant to the Anerican

Medi cal Association, Quides to the Evaluation of

Permanent Inpairnent (Quides), Fifth Edition, of a

Class | neurological inpairnent of 10% and a C ass |
psychiatric inpairnment of 5% for a conbined whole
body inpairment of 15% Dr. Ludwig specifically
stated that Cole had reached rmaxinmum nedical
i nprovenent, but that because of mld short-term
menory difficulties, occasi onal probl ens wi th
sustained attention and a likely decrease in reflex
time, Cole would be at greater risk if he were to
return to truck driving.

Dr. Shraberg examned Cole on October 11,
2001. After receiving an appropriate nedical history,
Dr. Shraberg admnistered the Battery for Health
| nprovenent (BHI), which he described as “a self-
report, multiple-choice instrunent that is designed to
identify a wide range of factors which may interfere
with a person’s recovery following injury.” Dr.
Shraberg stated that Cole sustained a concussion and
denonstrat ed post-concussi on synptomatol ogy. However,
he believed Cole suffered from no pernmanent i npairnent

and assessed a Cass | level wth 0% pernanent



neuropsychiatric inpairnent related to the Novenber 8,

2000 injury.

In an opinion and award rendered on WMarch 18, 2002,
the ALJ found that Cole had *“sustained his burden of
denonstrating the occurrence of a work-related injury which is
the proxi mate cause of the harnful change to the human organi sm
and which 1is denonstrated by objective nedical evidence.”
Further, the ALJ was persuaded that Cole had suffered a closed
head injury, which “causes a cognitive inpairnent characterized
by problens with nmenory and concentration.” In reaching this
conclusion, the ALJ relied upon the evidence fromDr. Ludw g and
Ms. Hendricks, “both of whominterviewed [Cole] and adm ni stered
vari ous tests.” Wth respect to the cervical injury, the ALJ
considered the inpairnent ratings of Dr. Bean and Dr. Zerga, the
recomendations of Dr. Ludwig and Ms. Hendricks, and Col e’ s age,
education and vocational history in determining that he is
totally and pernmanently disabled as the result of the Novenber
8, 2000, injury.

Concrete Materi al s filed a petition for
reconsi deration requesting that the ALJ nmake nore specific
findings of fact regarding Cole' s head injury. On April 30,
2002, the ALJ provided the follow ng explanation in denying the

petition:



The record contained reports from both of
t hese nedical providers. Ms. Hendricks evaluated M.
Cole at the request of the Soci al Security
Adm ni stration. She adm nistered various tests,
including the WAIS. [?] Based on the results of these
tests, she concluded that there was evidence of a
cognitive inpairnment and spotty deterioration in
functi oni ng. Dr. Ludwig, a [p]sychiatrist, also
eval uated [Cole]. He adm nistered a w de range of
achi evemrent tests, an MWI[® and gl obal assessnment of
functi oni ng. Based upon these, and the remainder of
his evaluation, he concluded that M. Cole suffered
from a cognitive disorder and npod disorder caused by
the head injury. The [ALJ] found this evidence to be
credible and persuasive, and relied wupon it in
reaching the conclusion that [Cole] is permanently and

totally occupationally disabled.

On appeal to the Board, Concrete Materials argued that
Cole had failed to neet his burden of proving that he sustained
a permanent injury as a result of the trauma to his head,

enphasi zing that all of the neurological testing and diagnostic

2 Wechsl er Adult Intelligence Scale

M nnesota Ml ti phasic Personality Inventory



studies, including CT scans, yielded normal results. Concrete
Materials al so questioned the substantive value of the opinions
provided by Dr. Ludwig and M. Hendricks, arguing that Dr.
Ludwi g’s report does not clarify whether his diagnosis of post-
concussive syndronme is prem sed upon the psychol ogical testing
he adm ni st er ed. Further, Concrete Materials argued that the
ALJ erred in rejecting objective nedical findings in favor of
subj ective test results and conplaints. GCiting Gbbs v. Premer

Scale Co./Indiana Scale Co.* and Staples, Inc., v. Konvelski,?®

the Board affirnmed the decision of the ALJ, explicitly agreeing
with the ALJ's interpretation and application of these
di spositive cases. Concrete Materials appeals from the Board s
opi nion, echoing its argunents bel ow.

In a workers’ conpensation claim the clainmant bears
the burden of proving each of the essential elenments of his
claim® As the fact-finder, the ALJ has the sole authority to
determne the weight, credibility and substance of the evidence
as well as the inferences to be drawn fromit.’ 1In so doing, the

ALJ may choose to believe or disbelieve various parts of the

4 Ky., 50 S.W3d 754 (2001).
5 Ky., 56 S.W3d 412 (2001).
6 Magi ¢ Coal Co. v. Fox, Ky., 19 S.W3d 88, 96 (2000).

! Id.; Paramount Foods, Inc. v. Burkhardt, Ky., 695 S W2d
418, 419 (1985).




evi dence, regardless of whether it comes from the sane wtness
or the sane party’s total proof.?

When the decision of the fact-finder is in favor of
the party with the burden of proof (Cole), the question on
appeal is whether the ALJ's decision is supported by substanti al
evi dence. ? Substantial evidence is evidence of substance and
rel evant consequence having the fitness to induce conviction in
the mnds of reasonable people.?° Consequently, a party
challenging the factual findings of the ALJ nust do nore than
present evidence supporting a contrary conclusion to justify
reversal .

In reviewing decisions of the Board, our function is
to correct the Board only where we perceive that the Board “has
over|l ooked or m sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to

n 12

cause gross injustice. In the instant case, the Board engaged

in a thorough legal analysis and properly applied governing

8 Caudill v. Maloney' s Discount Stores, Ky., 560 S.W2d 15,
16 (1977); Magic Coal Co., supra, n. 6, at 96.

° Magic Coal Co., supra, n. 6, at 96; Special Fund V.
Francis, Ky., 708 S.W2d 641 (1986).

0 1d.
1 Ira A Watson Dep’t Stores v. Hamlton, Ky., 34 S.W3d 48,
52 (2000).

12 Western Baptist Hosp. v. Kelly, Ky., 827 S.W2d 685, 687-
688 (1992).
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precedent to the facts presented. Accordingly, we adopt the
follow ng portion of its opinion as our own:
[ Kent ucky Revi sed St at ut es (KRS) ]
342.0011(1) defines *“injury” as “any work-related
traumatic event or series of traumatic events,
i ncluding cunul ative trauma, arising out of and in the
course of enploynment which is the proximte cause
producing a harnful change in the hunman organi sm
evidenced by objective nedical findings.” Concrete
Materials contends there are no objective findings
evidencing a permanent traumatic head injury and
relies heavily on the fact that Dr. Ludwig did not
address the nost recent CT Scan, which denonstrated
the epidural hematoma had resolved. I n addressing
this argunent, we are not w thout significant guidance
from the Kentucky Supreme Court, which both parties
recogni ze and have cited.

In Gbbs v. Prenmier Scale Co.,[%] the court

determined that a diagnosis of a harnful change my
conply with the requirenents of KRS 342.0011(1) if it
is based upon synptons of a harnful change that are

docunented by neans of direct observation and testing

13 Supra, n. 4.
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of the patient, applying objective or standardized
met hods. **

In Gbbs, the worker was diagnosed wth
post - concussi ve syndrone based upon the worker’s self-
reported synptons. The court stressed that such a
di agnosis, while it may be valid, does not necessarily
render the condition conpensabl e, and is not
conpensable unless the diagnhosis is supported by
obj ective nedical findings. Those fi ndi ngs, as
poi nted out by the court, are not necessarily made or
measured by sophisticated diagnostic tools, which can
be seen, studied or interpreted by a physician, e.g.,
x-ray, CT Scan or MRI. Unfortunately, Gbbs'[s] claim
failed for want of proof. In significant dicta, the
court stated that a claim such as G bbs’ [s] mght have
been successful if his subjective conplaints had been
supported by “standardized nethods of testing to
confirm the existence and severity of a nunber of the

reported synptons and also to asses the likely extent

of synptom magnification and malingering.”[*]

14

15

See also Ky. Rev. Stat. (KRS) 342.0011(33).

G bbs, supra, n. 4, at 762.
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In Staples v. Konvelski,['®] the court again
addressed the type of evidence that would support a
finding that a condition came wthin the statutory
definition of injury. In that case, the enployer
appeal ed asserting the existence of thoracic outlet
conpression and depression was not established by
objective findings and there was no basis for the
nmedi cal conclusion that a psychol ogi cal condition was
the direct result of the physical injury. Psychiatric
testinony was attacked by the enployer on the basis
t hat the physician failed to perform certain
standardi zed tests to confirm this diagnosis. The
court noted that the physician’s diagnosis was based
on testing consistent wth standardized nethods and
further noted that the physician had nade direct
observations of the claimant, in addition to testing

supportive of the psychological conponent of the

claim

In the current case, we believe the CALJ s
determnation is consistent with the [S]uprene
[Clourt’s hol dings set out above. Here, Dr. Ludw g

had the opportunity, both during the interview phase

16

Supra, n. 5.
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and during testing, to observe Cole and assess his
condi ti on. Unlike the scenario in Gbbs, Dr. Ludw g
adm nistered a conplete battery of psychol ogical
testing, which forned a basis for his diagnosis, and
further identified no synptom nmagnification or
mal i ngering on the part of Cole, lending credence to
Cole’'s subjective conplaints as well as the validity
of the overall testing and diagnhoses. There was no
guestion as to Dr. Ludwig' s qualifications to render
the opinion that Cole' s diagnosed conditions were
causally related to the work injury and constitutes
evi dence of a substantial nature having the fitness to
i nduce conviction in the mnds of “reasonable nen.”[']
The fact that Dr. Ludwig did not address or
acknowl edge the results of a specific diagnhostic
neurol ogi cal test does not, standing alone, render his
report non-probative as a matter of |[|aw Wi | e
Concrete Materials would have rather the CALJ rely on
the reports of Drs. Zerga and Shraberg, the ability to
point to conflicting evidence is largely irrelevant in

our review [ The CALJ was well wthin her

17

18

Uni on Underwear Co. v. Scearce, Ky., 896 S.W2d 7 (1995).

KRS 342.285(1).
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authority,
medi cal
as to his

acci dent,

and work history,

gi ven

i nability

and further

t he

di agnoses and

to conclude Cole was

per manent
restrictions,
to engage in

considering his age,

i mpai rment  rating,

Col e’ s testinony
| abor after the
educati on

totally and

per manent |y occupational |y disabl ed. [*9]

Consi st ent
af firned.

ALL CONCUR

BRI EF FOR APPELLANT:

Ronal d J. Pohl
Pl CKLESI MER, POHL & Kl SER
P.S. C

with the foregoing,

WAt son Depart nent

the Board' s opinion is

BRI EF FOR APPELLEE:

Susan Dabney Luxon

EMMONS, LUXON, PUCKETT & SHANNON
P.S.C

Ri chnond, Kentucky

Store v. Hamlton, supra, n.

Lexi ngt on, Kent ucky
¥ See Ira A
11.
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