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COVBS, JUDGE. Teddy L. Robertson, |l (Robertson) appeals from
an order of the Todd G rcuit Court of August 29, 2002, which
denied his notion to suppress evidence. He entered a
conditional guilty plea to one count of possession of a
controll ed substance, first degree, and possession of marijuana,

| ess than ei ght ounces.



Robert son argues on appeal that the arresting officer,
Tracy Wiite (Wiite), violated his Fourth Amendnent rights
agai nst unreasonabl e searches and sei zures when he searched
Robertson and seized both marijuana and net hanphetam ne. He
contends that the circuit court should have suppressed the drugs
as “fruit of the poisonous tree.” After our review of the
record, we conclude that the Todd G rcuit Court did not err in
denyi ng Robertson’s suppression notion. Therefore, we affirm

According to Wiite's testinony at the August 7, 2002
suppressi on hearing, on January 27, 2002, he observed a vehicle
turn without signaling and noticed that the vehicle s |icense
plate was not illum nated. Based on these mnor traffic
vi ol ations, Wiite stopped the vehicle and ordered the driver to
get out of the car. After briefly speaking with the driver,
White asked if he could search the vehicle. The driver
consent ed.

Wi te then approached the driver’s side of the vehicle
and saw t he passenger, Robertson, tucking an unknown iteminto
t he wai stband of his trousers. Wiite ordered Robertson out of
the car and asked Robertson to |lower his trousers, but Robertson
did not respond. Wite then conducted a protective patdown

search of Robertson for weapons pursuant to Terry v. Chio, 392

US 1, 20 L.Ed.2d 889, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).

Wiite did not detect a weapon, but he did feel and heard



“sonet hing squishy |like a sandwi ch bag” in Robertson’s front
pocket. Wen White asked Robertson what this itemwas, he did
not answer. \White asked Robertson if he could renove the
unknown item from Robertson’s pocket. Robertson consented, and
White renoved a sandwi ch bag that contained a snmall anmount of
marijuana. Wite arrested Robertson for possession of
marijuana, and after a search incident to the arrest, he
di scovered two snall bags of nethanphetam ne on Robertson’s
per son.

On March 15, 2002, a Todd County grand jury indicted
Robertson on one count of possession of marijuana, |ess than
ei ght ounces, KRS' 218A 1422(2), and one count of possession of a
controll ed substance in the first degree, nethanphetam ne, KRS
218A.1415. After the circuit court denied his notion to
suppress, Robertson entered a conditional guilty plea, reserving
the right to appeal the suppression issue.

On appeal, Robertson argues that O ficer Wite
violated his right to be free from unreasonabl e searches and
sei zures pursuant to the Fourth Amendnent to the United States
Constitution. He contends that the Todd G rcuit Court erred in
failing to suppress both the contraband initially seized and the
evidence flow ng fromthe subsequent arrest. Robertson cites

Ri chardson v. Commonweal th, Ky. App., 975 S.W2d 932 (1998), in

! Kentucky Revised Statutes.



support of his argunment that the patdown search did not fal
under any of the exceptions to the warrant requirenent,
i ncl udi ng exi gent circunstances, consent, plainview, search
incident to arrest, probable cause, or inventory search.
He clains that Oficer White | acked reasonabl e
suspi cion since Wiite never articul ated any belief that
Robertson was arnmed, did not testify that he thought he m ght be
in danger, and did not testify that the vehicle m ght have
contained a weapon. Wite' s sole testinony was that he saw
Robertson tuck sonething unidentifiable into his trousers.
Robertson observes that he was detained at the tine he
was frisked; therefore, he argues that Wite was required to

advise himof his rights pursuant to Mranda v. Arizona, 384

U S 436, 86 S.Ct 1602 (1966), before he could legitimtely ask
Robertson for consent to renove the itemfrom his pocket.

He al so clains that when Wiite ordered himto exit the
car and then frisked him Wite acted inproperly by exceedi ng

t he scope of patdown searches set forth in Terry v. Chio, 392

US 1, 20 L.Ed.2d 889, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).

In reliance on Commonwealth v. Crowder, Ky., 884 S.W2d 649

(1994), Robertson argues that Terry allows for the seizure of
non-t hreat eni ng contraband detected by touch during a pat-down
search if and when the requirenents of Terry have been nmet and

if the non-threatening nature of the contraband was i mredi ately
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apparent fromthe sense of touch. According to Wite's
testi nony, Robertson notes that Wiite did not inmmediately
recogni ze that the sandw ch bag contai ned contraband, asking
Robertson the identity of its “squi shy” contents.

In review ng a suppression order, an appellate court
must first review the findings of fact by the trial court to
determ ne whether they were supported by substantial evidence.
If they were supported by substantial evidence, the factua
findings are deened to be conclusive. W then review de novo
the court’s application of the lawto the facts to determne if

its legal conclusions were correct. Comonwealth v. Neal, Ky.

App., 84 S.W3d 920, 923 (2002).
The order denying Robertson’s suppression notion reads
in pertinent part as foll ows:

Oficer Tracy Wiite testified as to the
facts of the stop of the notor vehicle in
whi ch the defendant was riding and the
subsequent search which led to his arrest.
Based upon the officer’s testinony, the
Court finds that there was sufficient
reasonabl e articul abl e suspi ci on based upon
t he observations of the officer to initiate
a stop of the vehicle. The officer saw the
def endant put sonething into his belt or
wai st band. The officer then ordered the
def endant out of the vehicle and asked for
consent to search the defendant’s pockets
and renove the contents. Consent was given
and the officer found marijuana. The

def endant was then placed under arrest and
incident to arrest, another search was
conducted i n which net hanphet am ne was
found. Based upon the testinony, the Court
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finds that the consent was freely and

voluntarily given and that the procedure

utilized was not unreasonabl e.

The Todd Circuit Court failed to address Robertson’s
argunent that Wite | acked sufficient reasonable articul able
suspi cion to conduct a patdown search for weapons; indeed, the
circuit court never nentioning the patdown search at all
However, the record substantiates that Wiite testified that he
saw Robertson tuck an unknown iteminto his waistband.
Robertson never contradicted this testinony. Wite testified
that since he did not know what this itemwas, he frisked

Robertson for weapons for purposes of safety pursuant to the

clear directive of Terry, supra. The record denonstrates that

Wi te objectively had sufficient reasonable articul able
suspicion to believe that Robertson m ght be arnmed. M nnesota

v. Dickerson, 508 U S. 366, 374, 113 S.C. 2130, 2135-2136, 124

L. Ed. 2d 334(1993), quoting Terry v. Chio, supra. W believe

that the record adequately supports the court’s determ nation

t hat reasonabl e suspicion justified the patdown search.
Robertson al so argues that Wiite exceeded the scope of

a Terry search. According to the record, upon frisking

Robertson and feeling an unknown item Wite ended the patdown

search and asked Robertson what the itemwas. Wen Robertson

failed to answer, Wiite asked for consent to renove the unknown



item Robertson voluntarily consented. Wite properly conplied
wWth Terry requirenments as to the scope of the search

Finally, Robertson argues that White was required to
advise himof his Mranda rights. W disagree. A police
officer is not required to advise a crimnal suspect of his
Mranda rights or to advise the suspect that he has a right to
refuse the search as a prerequisite for asking himfor his

consent to a search. Cook v. Commonweal th, Ky., 826 S.W2d 329,

331 (1992). Cook holds that the consent shoul d be eval uated for
voluntariness in light of the circunmstances. 1d. The record
reflects that Robertson voluntarily gave consent for Wite to
remove the sandwi ch bag from his pocket.

Therefore, we affirmthe order of the Todd Circuit

Court of August 29, 2002, denying Robertson’ s suppression

not i on.
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