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BEFORE: HUDDLESTON, PAI SLEY, AND TACKETT, JUDGES.

PAI SLEY, JUDGE: This is an appeal from an opinion of the

Wor kers’ Conpensation Board affirm ng an opi nion, order and
award rendered by an Adm nistrative Law Judge (ALJ). The ALJ
found that appellant, James WIIlard Brown, was six percent
functionally inpaired due to cunulative trauma to his right
hand. Appellant was awarded $17.18 per week from Cct ober 1,

2000, to Decenber 31, 2001, and thereafter $34.36 per week for



t he remai nder of the 425-week permanent partial disability
paynent peri od.

On appeal , appellant raises the sane i ssues and
argunents rai sed before the board, which eloquently and nore
t han adequately addressed those issues. W therefore choose to
adopt the board s opinion in its entirety, as follows:

James Wl lard Brown (Brown) appeals
froman opinion, order and award rendered by
Hon. LIoyd R Edens, Administrative Law
Judge (ALJ), awarding Brown workers’
conpensation benefits for an upper extremty
injury sustained in the enploy of Cabinet
for Famlies and Children (Cabinet). n
appeal, Brown argues the ALJ erred in
di sregardi ng the unrefuted evidence of Dr.

Ti not hy Col eman.

Brown, born July 11, 1942, has a high
school education and conpl eted approxi mately
three and one-half years of college. He
began working for the Cabinet in June 1964
and retired on Decenber 31, 2001. He
st opped wor ki ng January 4, 2001 and
continued to receive his salary in the form
of annual | eave and sick | eave benefits
until Decenber 31, 2001. Brown testified
that since 1971 he worked for the Cabinet in

quality control. He described his work as
requiring himto wite reports with a nunber
two pencil. Brown stated he began

experiencing pain in his right hand in the

| ast week of Septenber 2000. He expl ai ned

t hat on Wednesday of that week he was in
Louisville and was required to spend siX
hours witing up a report and began
experiencing right hand pain. The follow ng
day he attended a neeting and perforned no
witing. On the next day he experienced
pain in his right hand when he awoke and was
unabl e to use his right hand to shave. The
foll owi ng week he was seen at Bapti st
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Regi onal Medical Center. At his hearing,
Brown testified concerning the condition of
his right hand. He testified he has pain
and loss of grip strength. He stated he is
able to hold a pencil and wite for a

maxi mum of five m nutes.

Brown relied on evidence fromDr.
Ti not hy Col eman, a neurol ogi st who exam ned
Brown on April 30, 2000 on referral fromDr.
Mar k Ei nbecker, an orthopedi c surgeon
specializing in hand di sease. Dr. Col eman
received a history of Brown' s upper
extremty problens and perforned a physica
exam nation. He diagnosed a nultitude of
probl ens including carpal tunnel syndrone,
cervical spondylosis, |ateral epicondylitis
and witer’s cranp. Dr. Col eman expl ai ned
that witer’s cranp is a specific exanple of
a specific group of diseases known as
occupational dystonias. People develop the
di sease fromperform ng the sane activity
over and over again, which creates a
sensation of cranping and draw ng of the
nmuscl es. These synptons usually conme on
after a brief period of activity in the
extremty or nuscle that has been used
repetitively over the years. He explained
it is a novenent disorder that is not
medi at ed t hrough nmechanisns in the brain
that is not clearly understood. Witer’s
cranp is the prototype exanple of an
occupati onal dystoni a.

Dr. Col eman opined that Brown, fromthe
st andpoi nt of his usual occupation, was
unable to use his hand on a sustained basis,
rendering his hand i noperative for his job,

t hus indicating based on the Anerican

Medi cal Association GQuide to the Eval uation
of Permanent |npairnment (Cuides), a 100%
non-functioning hand. Therefore, Dr.

Col eman transl ated the 100% i npai r nent of
the hand into a 54% i npai rnent based on the
body as a whole pursuant to the Fifth
Edition of the GQuides. Wile Dr. Col eman
bel i eved the hand was totally nonfunctioning
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from an occupational standpoint, he agreed
on cross-examnation that it was not totally
nonfunctioning for daily life capacity and
he did not say the hand did not function at
all. Dr. Coleman al so explained that Brown
did not have a peripheral nerve disorder but
rather, his condition was a central nervous
syst em probl em

The Cabi net relied on nedical evidence
fromDr. Joseph L. Zerga, who exam ned Brown
on Novenber 12, 2001. Dr. Zerga received a
hi story of the work injury and perfornmed a
physi cal exam nation. He also reviewed an
EMZ NCV study of the right upper extremty
and an MRl report pertaining to the cervica
spine. Dr. Zerga's inpression was mld
carpal tunnel syndrone bilaterally. He
i ndi cated that the diagnosis explained sone
of Brown’s synptonms of nunbness in his right
upper extremty, but did not explain his
weakness. Dr. Zerga felt that since the
weakness cane on rather suddenly the
possibility of other etiology, such as a
vascul ar event, should be considered. He
bel i eved the carpal tunnel syndrone m ght
wel | be work-rel ated because of the great
deal of witing Brown did on the job. Dr.
Zerga assessed a 6% inpairnment to the body
as a whol e based on a sensory deficit to the
right upper extremty. He opined Brown
could return to work and it was possible
that with appropriate treatnment of his
carpal tunnel syndrone, his inpairnent
rating woul d decrease. Dr. Zerga reiterated
that he was unsure the conplaints of right
hand weakness were due to carpal tunnel. He
suggested an MRl Scan of the brain to rule
out the possibility of a stroke.

On the issue of extent and durati on,
the ALJ chose to rely on the 6% i npai r nent
rating assessed by Dr. Zerga rather than the
54% i npai rment rating assessed by Dr.

Col eman. The ALJ expl ained as foll ows:



Dr. Coleman relies upon a centra
nervous condition for the 54% and
Dr. Zerga bases his inpairnent
rati ng upon sensory deficit.
Havi ng revi ewed the opinions of

t hese physicians, | note that Dr.
Col eman essentially considers the
Plaintiff’s condition to equate to
an anputation. In view of the
Plaintiff’s ability to perform
sonme functional activities with
his hand, | am persuaded that the
Plaintiff’s functional inpairnent
is best represented by the 6%

i mpai rment rating assigned by Dr.
Zer ga.

The ALJ then found Brown could not return to
the type of work he was performng at the
time of his injury and applied the 1.5
factor pursuant to KRS 342.730(1)(c)1.

On appeal, Brown argues the ALJ erred
in disregarding what he characterizes as the
unrefuted evidence of Dr. Coleman. He
submts that Dr. Col eman’ s di agnosis of
dystonia is unrefuted, both in regard to the
di agnosis and the rel ated inpairnent
pursuant to the Guides. Thus, he submts
that the evidence fromDr. Coleman is so
conpel ling that no reasonabl e person coul d
fail to be persuaded by it and benefits
shoul d be based on Dr. Col eman’ s testi nony.

Brown relies on Mengel v.
Hawai i an- Tropi ¢ Nort hwest & Centr al
Distributors, Inc., Ky. App., 618 S.W2d 184
(1981), for the proposition that the ALJ may
not di sregard uncontradi cted nedi cal
evidence. Wile this is a correct statenent
of the law, we do not believe the nedica
evidence in the herein claimis
uncontradi cted. Dr. Zerga assessed a 6%
i mpai rment rating, upon which the ALJ chose
torely, while Dr. Col enan nade a different
di agnosi s and gave a hi gher inpairnent
rating. It is axiomatic that the ALJ has




excl usive authority to nake determ nations
as to the weight of particular evidence and
the credibility of witnesses. Caudill v.

Mal oney’ s Di scount Stores, Ky., 560 S.W2d
15 (1977). Furthernore, as the trier of
fact, the ALJ nay reject or accept any

evi dence before himand believe or

di sbel i eve various parts of the evidence,

i ncl udi ng evidence fromthe sane W tnesses.
Pruitt v. Bugg Brothers, Ky., 547 S.W2d 123
(1977). The ALJ relied on the substantia
evi dence of Dr. Zerga's opinion and even if
Dr. Col eman’ s di agnosis of dystonia could be
consi dered uncontradi cted, the ALJ provided
a sufficient explanation for rejecting the

i mpai rment rating assessed by Dr. Col eman
See Commonweal th of Kentucky v. Kentucky
Workers’ Conpensation Board, Ky. App., 697
S.W2d 540 (1985). Thus, we disagree with
Brown that the ALJ rejected unrefuted

medi cal testinony and that the evidence
conpels a finding in his favor. Inasnuch as
the ALJ' s decision is supported by
substanti al evidence, we are w thout
authority to find otherw se. Special Fund
v. Francis, Ky., 708 S.W2d 641 (1986).

Accordi ngly, the decision of the
Adm ni strative Law Judge i s AFFI RVED

The board’ s opinion is affirned.

ALL CONCUR
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