RENDERED: FEBRUARY 21, 2003; 10:00 a.m
NOT' TO BE PUBLI SHED

Commomuealth Of Kentucky

@Court Of Appeals

NO 2002- CA-001987-WC

SI GHTS DENI M SYSTEMS APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COWMPENSATI ON BOARD
CLAI M NO. WC-99- 78335

JULI E DEBORTOLI; BONNI E KI TTI NGER,
Adm ni strative Law Judge; and
WORKERS COVPENSATI ON BOARD APPELLEES

OPI NI ON
AFFI RM NG
Kk Kk Kk Kk kK

BEFORE: HUDDLESTON, PAI SLEY and TACKETT, Judges.
HUDDLESTON, Judge: Sights Denim Systens appeals a decision by
the W rkers’ Conpensation Board which affirmed in part and
reversed in part an Admnistrative Law Judge’'s opinion and
awar d. The ALJ found Julie Debortoli entitled to tenporary

total and permanent partial disability benefits arising from a



work-related injury. The Board affirmed the ALJ's award of
tenporary total disability, but reversed her permanent parti al
di sability award.

The factual background of the case was succinctly
sunmari zed by the Board as foll ows:

Debortoli, who is now 36 years old, alleged
an injury of June 1, 1999[,] while noving and stacking
boxes of jeans. She began to conplain of her neck
hurting, pain into her shoulders and nunbness and
tingling in her arms and fingers. She subsequently
devel oped headaches. Debortoli was off work from June
6, 1999[,] to Cctober 6, 1999, being paid tenporary
total disability benefits during that tine. She
returned for a short period but felt she could not
conti nue doing that work and ceased enpl oynent.

Debortoli has been seen by a nunber of
physi ci ans. Initially, she was sent to a clinic upon
referral from the plant physician and was diagnosed
with a neck strain and degenerative disk disease in
the cervical spine. She then went to her famly

physi cian, who referred her to Dr. Pedro Dom nguez, an

Evansville, Indiana[,] neurosurgeon, who perforned
specialized testing and recommended a lighter job.
Debortoli was later referred by a different famly



physician to Dr. [Mchael S.] Myron, a neurol ogist,
who perfornmed a variety of exam nations. She al so
participated in sone physical therapy and a functional
capacity eval uati on.

Debortoli continues to have difficulties,
does not believe she can return to the work she was
doing at the time, [and] continues to experience neck

and arm pain with sone headaches although not as bad

as they were initially. She acknow edged she had
previ ous headaches but nothing I|ike what she
experi enced after the injury. Debortoli has prior

wor k experience with Wal-Mart as a press operator and
in tenporary jobs with Commercial Testing Engi neering,
furniture [sic] and MII|stone Coffee. She has a high

school educati on.

The ALJ found that Debortoli has a 6% pernmanent
inmpairment as a result of the work-related injury she suffered
in June of 1999. This award was increased using the 1.5
mul tiplier pur suant to Kentucky Revi sed Statutes ( KRS)
342.730(1)(c)1 because, according to her own testinony and that
of Dr. Mayron, Debortoli |acked the physical capacity to return
to the type of work she perforned at the time of her injury.

The ALJ used Dr. Mayron’s testinony to set the date of nmaxinum



nmedi cal inprovement (MM) at March 16, 2001. Usi ng that date,
the ALJ awarded Debortoli tenporary total disability benefits
under KRS 342.0011(11)(a).

On review, the Board reversed that part of the ALJ s
award which found Debortoli entitled to pernmanent partial
di sability. It held that the ALJ's reliance on the 6%
i mpai rment rating assessed by Dr. Agustin Sierra was inproper in
that Dr. Sierra’ s assessnent was made using the Fourth Edition

of the American Medical Association Guidelines to Functional

Inpairnment at a tinme when the Fifth Edition had been certified
as wdely avail able. The Board therefore struck Dr. Sierras
inmpairnment rating, and was left with only that of Dr. Dennis
O Keefe whose assessnment was that Debortoli suffered a 0%
i mpai rment. Accordingly, the Board remanded the case to the ALJ
to find Debortoli 0% permanently inpaired pursuant to Dr.
O Keefe’s assessnent.

On appeal, Sights contends that it was error to award
Debortoli tenporary total disability benefits. Si ghts argues
that the ALJ did not consider whether Debortoli had reached a
| evel of inprovenent which would have allowed her to return to
enpl oynent .

Qur function upon review is to correct the Board only
when we perceive that it has *“overlooked or msconstrued

controlling statutes or precedent, or commtted an error in



assessing the evidence so flagrant as to cause gross injustice.”?

In that we agree with the Board’ s analysis of this issue, we
adopt that portion of its opinion as our own:

[ The issue of whether Debortoli was at maxi num nedi cal

i nprovenent or was capable of returning to work] is a

guestion of fact for the ALJ. Here, we believe the

ALJ pieced together an wunusual set of circunstances

and drew reasonable inferences from the record to

conclude tenporary total disability benefits were

appropriate. Reasonable inferences are for the ALJ.[?]

Al t hough Debortoli was able to return to

work for a few days in October of 1999, she discovered

she could not continue performng those working

activities. We believe the nedical evidence from Dr.

Mayron coupled with that from Drs. Dom nguez and

Sierra supports the ALJ s concl usion. This, in spite

of the fact that Dr. Myron did have questions

concerning the pathological efficacy of Debortoli’s

conplaints. \Wile Debortoli had experienced headaches

in the past[,] the evidence from her, coupled with the

medi cal evi dence, coul d | ead to a reasonabl e

! Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687
(1992).

2 Jackson v. Ceneral Refractories, Ky., 581 S.W2d 10 (1979).




conclusion that for some period of tine even after
Cctober 1999 these headaches were of greater severity

and nore probl ematic than had previously existed.

Wiile Sights takes issue with the evidence regarding
Debortoli’s capability to return to work, that issue was for the
ALJ to decide. As discussed above, there is sufficient evidence
in the record to support the ALJ's concl usion. In finding that
Debortoli lacked the capacity to return to work, the ALJ chose
to accept Debortoli’s testinmony on that issue, which was
certainly within her discretion.

Finally, Sights argues that Debortoli failed to
support her claim with objective nedical findings. Agai n, we
| ook to the Board' s anal ysis:

KRS 342.0011(1) as it becane effective on Decenber 12,

1996[,] obligates an injured work[er] to establish the

exi stence of an injury by objective nedical findings.

In Gbbs v. Preniere Scale Conpany[® and Konvel ski v.

Stapl es,[% the Supreme Court provided us with gui dance
on what that means. As defined in the statute and as
interpreted by the Suprenme Court, it is not an issue

of causation but rather an issue as it relates to a

3 Ky., 50 S.W3d 754 (2001).
4 Ky., 56 S.W3d 412 (2001).



harnful change in the human organi sm It does not
require evidence of per manency  but r at her t he
exi stence of a harnful change as born out by standard
medi cal practices. [In its argunent to us, Sights
focuses on anbiguity and equivocation in the nedical
di agnoses. ] Wiile we acknow edge there is nedical
evi dence that questions whether there is exaggeration
or physiological inconsistencies evidenced by these
exam nations, we also have testinony from physicians
as to loss of range of notion, spasm physiol ogical
changes denonstrated on x-ray and specialized testing
and evidence of some nerve nualfunction, all of which
were established by standardized accepted nedical
testing and direct observations of the physicians.

[] So long as there is evidence supporting
the conclusion of the ALJ, that there may be evidence
to the contrary does not allow for the alteration of
the ALJ’s concl usions on appeal .[°] dearly, a harnful
change in the human organism whether big or small,
was established by “objective nedical findings” as
not ed above. Whet her that objective nedical evidence

supports a finding of entitlenent to tenporary total

5

McC oud v. Beth-Elkhorn Corp., Ky., 514 S.W2d 46 (1974).




disability or permanent disability is a function of

the totality of the circunstances, including

assessnent of disability pursuant to KRS 342.0011(11).

Sinply put, the nedical evidence supports the ALJ' s

conclusion that there was an “injury” as that

defined by KRS 342.0011(1).

termis

Accordingly, the decision of the Board which affirned

the ALJ in part, reversed in part, and renmanded for
findings consistent with its decision is affirned.
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