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BEFORE: BARBER, GUI DUGLI, AND VANMVETER, JUDGES.
VANMETER, JUDGE. Janes Allen Ward appeals from an order of the
Fayette Circuit Court denying his notion to vacate, set aside or
correct the court’s judgnment convicting and sentencing himto
serve twenty (20) years for first degree assault and for being
a first degree persistent felony offender (PFO. Ward's pro se
notion was filed pursuant to RCr 10.26, RCr 11.42, and CR 60.02.
W affirm

Ward struck Luther Boaz with an al um num basebal | bat,
rendering hi munconscious. After a brief flight, Ward was

appr ehended and charged with assault. He was advised of his



Mranda rights, and he admtted striking Boaz. Meanwhile, Boaz
was transported to the hospital by anbulance with injuries to
his head and abdomnen.?®

Ward was tried on June 15, 1998 for first degree
assault (KRS 508.010), and for being a first degree PFO (KRS
532.080). Ward appeared pro se, with attorney M ke Pal erno
serving as stand-by counsel. During the trial, counsel noved
for an instruction on fourth degree assault, stating that the
jury was not required to believe that Boaz’'s injuries were
serious. The trial court denied this notion on the ground that
there could be no doubt that the injuries were serious physica
injuries. The trial court instructed the jury on first and
second degree assault (KRS 508.010 and 508. 020), assault under
extreme enotional disturbance (KRS 508.040), and voluntary
i ntoxi cation (KRS 501.080). After the jury found Ward guilty of
first degree assault, he waived jury sentencing and entered a
guilty plea to first degree PFO pursuant to a plea agreenent
wher eby the Commonweal t h reconmended an enhanced sentence of
twenty years. On July 13, 1998, the trial court sentenced Ward
in accordance with the Commonweal th’s recommendati on. The

judgnment of conviction was affirmed on direct appeal to the

! Boaz described the extent of his injuries at trial. He testified that he
underwent surgery to reconstruct his jaw. He stated that he had three steel
rods and several screws permanently inplanted into his face, which affected
his ability to speak. Boaz also said that he experienced pain every single
day. As part of his testinony, Boaz showed the jury a 4-5 inch scar on his
jaw fromthe surgery.



Kent ucky Supreme Court.? Subsequently, the trial court denied
Ward’s notion for relief. This appeal foll owed.

The sol e issue on appeal is whether the trial court
erred by failing to find that Ward was afforded i neffective
assi stance when counsel failed to request an instruction on
fourth degree assault based on the seriousness of the victims
injuries.® Al though the record shows that trial counsel did
request an instruction on fourth degree assault, Ward attenpts
to mnimze counsel’s action by asserting that counsel sought
the instruction solely on the ground of reckless behavior (KRS
508.030 (1)(b)), rather than on the ground of intentional or
want on behavi or (KRS 508.030(1)(a)). He contends that counse
acted inproperly by failing to request the instruction on the
ground that Boaz did not suffer serious physical injury.

In fact, fourth degree assault turns on the existence
of “physical injury” rather than on the existence of “serious
physical injury,” regardless of which nental state was involved
in the comm ssion of the assault. While the discussion bel ow

regardi ng the proposed instruction did center primarily on

2 Ward v. Conmonweal th, 1998-SC-000610- MR (unpublished opini on rendered June
15, 2000).

3 The trial court overruled this ground on the basis that claimed errors in
the jury instructions are not reviewabl e upon an RCr 11.42 notion, citing

Bol es v. Commonweal th, Ky., 406 S.W2d 853, 856 (1966). Wile Boles has not
been expressly overruled or nodified, courts in nore recent cases have
examned failures to object to jury instructions in the context of RCr 11.42,
such that the continued validity of Boles nmust be questioned. See, e.g.
Comonweal th v. Davis, Ky., 14 SSW3d 9, 11 (1999).
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Ward’s nental state, the record shows that trial counsel did
rai se the issue of the degree of injury, properly noting that
fourth degree assault required only the | esser degree of injury.
However, the trial court quickly rejected the instruction due to
the proof regarding the seriousness of the physical injury
suffered by Boaz.

| ssues raised during a trial nust be reviewed on
di rect appeal. Any issue which could or should have been raised
on direct appeal may not be reviewed pursuant to a notion for
RCr 11.42 relief. Haight v. Commonweal th, Ky., 41 S.W3d 436,
441 (2001); G oss v. Commonweal th, Ky., 648 S.W2d 853, 856
(1983) (RCr 11.42 “provides a vehicle to attack an erroneous
j udgnent for reasons which are not accessible by direct
appeal ”); Bronston v. Commonweal th, Ky., 481 S.W2d 666, 667
(1972) (crimnal defendant may not use an RCr 11.42 notion to
try or retry “issues which could and shoul d have been raised in
the original proceedings . . . where the grounds of his notion
are matters which nust have been known to himat the tinme of
trial”). As the issue before us on appeal is one which was
rai sed before the trial court, the matter could and shoul d have
been addressed in Ward's direct appeal to the Kentucky Suprene
Court. That being so, it is not subject to collateral attack in

a subsequent notion for relief. The trial court did not err in



denying Ward’s notion for relief under RCr 10.26, RCr 11.42,
and/ or CR 60. 02.
For the foregoing reasons, we affirmthe order of the

Fayette Circuit Court.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Edward L. Gafford Al bert B. Chandler 111
LaGr ange, Kentucky Att orney GCeneral

Todd D. Ferguson
Assi stant Attorney General
Frankfort, Kentucky



