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BEFORE: EMBERTQN, CHI EF JUDGE; SCHRODER AND TACKETT, JUDGES.
SCHRODER, JUDGE. This is an appeal from a judgnent convicting
appel l ant of first-degree robbery and receiving stolen property
under $300. Appellant’s sole argunment on appeal is that the
trial court erred in allowing a prior consistent witten
statenment of a witness to be admtted as an exhibit. From our
review of the record and the applicable | aw, we adjudge that

said i ssue was not properly preserved. However, even if it was



error to allow said statenent to be adnmtted, we deemit to be
harm ess error. Hence, we affirm

On Novenber 19, 2001, at around 9:30 p.m, Kinberly
Braun was working at the Cinton Gtgo gas station/store as a
clerk when two masked bl ack men entered the store armed with
handguns. Braun testified at trial that the nmen demanded noney
fromthe cash regi ster as one of the nen pointed his gun at her
chest, while the other man pointed his gun at her head. She
al so recalled one of the nen yelling that she was a “sl ow
bitch.” The men ultimately got $150 in cash and three
i ndi vi dual box-type packs of Newport cigarettes. Braun was not
asked to identify appellant as one of the robbers during the
trial. However, she did testify that she noticed a bright pink
car drive by the gas station approximately fifteen m nutes
before the store was robbed.

Wesl ey Massey was talking to his girlfriend on the pay
phone outside the well-lit front door of the Citgo station as
the two robbers entered the store. Just prior to the robbers
entering the store, one of themstuck a gun into Massey’'s back
and warned, “If you say anything, I'll kill you.” Massey
testified that he got a clear |ook at the robber who put the gun
in his back just before he pulled his mask down upon entering
the store. Massey thereafter positively identified that robber

froma photo pack lineup as appellant herein, Anthony Ednontson.
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Massey al so identified Ednontson as the robber at trial. Massey
i kewi se testified that he saw a bright pink car drive past the
Citgo approximately five m nutes before he saw the robbers
appear from behind the gas station. After the two nen entered
the store, Massey told his girlfriend to call the police after
whi ch he ran for his truck.

O ficer Randy Sparks responded to the 911 call of the
robbery at the Citgo station. At the scene, he intervi ewed
Braun and Massey and got partial descriptions of the robbers.
Sparks was then called away fromthe G tgo robbery investigation
to respond to a burglary call. Upon returning fromhis run
pursuant to the burglary call, Sparks encountered a pink Pontiac
Grand Prix driving suspiciously in the area. Sparks testified
t hat what made hi m suspicious was that it seened to be cruising
on differing streets and away fromthe streets that people
normally cruised on in Cinton. He had also received
information fromother officers that they had seen this car
driving around town.

Sergeant Sparks pulled the car in question over at
9:50 p.m Ednontson was a passenger in the car, and the driver
identified herself as Chandra Martin, a cousin of Ednontson’s.
Sparks testified that Ednontson’s appearance matched the genera
description of one of the robbers he had gotten from Braun and

Massey. Ednontson was wearing a “wife beater” white t-shirt and
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dark pants and had a goatee. When Sparks did a pat-down search
of Ednontson, a box of Newport cigarettes was found in his pants
pocket. The tax stanp on this box of cigarettes matched the
carton tax stanp fromthe Newports stolen fromthe Citgo
station. There was evidence presented that none of the other
packs of Newports fromthe sane carton had been sold on the
ni ght of the robbery. When questioned as to how he cane to
possess the pack of Newports, Ednontson explained to police that
he saw the cigarettes in the road while riding wwth Martin and
st opped to pick them up

At trial, the Cormonwealth called Martin as a w tness.
She testified that she picked Ednontson up in Tennessee at
around 8:30 p.m, and drove himto Cinton, arriving there
around 8:40 p.m She stated that they went to her house for a
few m nutes, then drove to her sister’s house where they stayed
for around twenty-five mnutes. According to Martin, during
this period, Ednontson renmained outside in the car. Thereafter,
Martin drove to a Texaco station/store where she purchased sone
itens. She maintained that Martin at no tinme ever left her car.
After that, Martin stated that she and Ednontson sinply went
riding around town until they were stopped by police.

During Martin’s testinony, the prosecutor asked her
why she had not told the police about stopping at the Texaco

station when she gave her witten statement to them The
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prosecutor then showed Martin her witten statenent. Martin
exam ned the docunent and poi nted out where her statenent had in
fact referenced the stop at the Texaco station. After he
finished his line of questioning, the prosecutor noved the tria
court to enter Martin’'s witten statenent as Exhibit #9 for the
Commonweal th. At this point, Ednontson’s counsel objected to it
being admtted as an exhibit on grounds of relevance. The tria
court overruled the objection and allowed the statenent to be
adm tt ed.

The jury found Ednontson guilty of both charges
agai nst him one count of first-degree robbery and one count of
recei ving stolen property under $300. He was sentenced to a
total of nineteen (19) years’ inprisonnment. This appea
f ol | owned.

Ednont son contends that the trial court conmmtted
reversible error when it allowed Martin’s witten statenent to
be admtted as an exhibit. He maintains that as a prior
consi stent hearsay statenent, it should not have been adm tted.
See KRE 801A(a).

Wi | e Ednont son cl ai s on appeal that the witten
statenment constituted i nadm ssi bl e hearsay, as noted earlier,

t he basis of Ednontson’s objection below was that it was
irrelevant. The appellant “will not be permitted to feed one

can of worns to the trial judge and another to the appellate
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court.” Kennedy v. Commonweal th, Ky., 544 S.W2d 219, 222

(1976). Accordingly, the argunent was not adequately preserved.
RCr 9.22. Nevertheless, even if we did review the argunent and
adj udge the adm ssion of the witten statenent to have been in
error, we do not believe it rose to the level of reversible
error. RCr 9.24.

Ednmontson clains that the witten statenment of Martin
prejudi ced his case because it inproperly bol stered her
testinony that he did not get out of the car, which contradicted
his claimthat he acquired the pack of Newport cigarettes when
he saw themin the road. First, we do not see that the witten
statement of Martin was introduced for the purpose of bol stering
Martin's testinony about Ednontson never |eaving the vehicle.
From our review of the record, it is apparent that the
prosecutor m stakenly sought to introduce the statenent as a
prior inconsistent statenent of Martin because he believed she
had failed to nention their stop at the Texaco station when she
gave her witten statenent. Secondly, the evidence at issue,
Martin's assertion in the witten statenent that Ednontson never
| eft the car, was sinply cunul ative of what she had al ready
testified to on direct. It has been held that error in the
adm ssion of certain evidence will not be reversible if it is
sinmply cumul ati ve of evidence properly admtted at trial.

Tal bott v. Comonweal th, Ky., 968 S.W2d 76 (1998); Patterson v.
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Commonweal th, Ky. App., 555 S.W2d 607 (1977). Further, the

evi dence regardi ng Ednontson’s possession of the cigarettes was
not the only evidence that he was one of the robbers. Most
significant was the eyewitness testinony of Wsley Massey

i dentifying Ednontson as one of the robbers at trial and prior
totrial in the photo |lineup. Moreover, the evidence about

whi ch Ednont son conpl ains was alternately helpful to his case in
that it helped to establish his alibi, i.e., if he never got out
of the car, he could not have robbed the CGtgo station. In
reviewing all of the evidence the jury had before it, we do not
bel i eve the outcome woul d have been different had Martin’s
witten statement not been admitted at an exhibit. See

Ri chardson v. Commonweal th, Ky. App., 559 S.wW2d 738 (1977).

Hence, we affirm
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