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BEFORE: BAKER, GUI DUG.I, AND SCHRODER, JUDGES.

SCHRCDER, JUDGE: M kron Industries, Inc. (Mkron), as an

i nsured of WAusau Busi ness | nsurance, petitions for review of an
opi nion of the Wrkers Conpensation Board (the Board) affirmng
an Opinion and Award of an Admi nistrative Law Judge (ALJ),

fi ndi ng Sharon Hogan to have sustai ned work-related cunul ative
trauma while working for Mkron, resulting in an 18% i npai r nent
pursuant to the AMA Guides. The ALJ attributed the entire

i mpai rment to Hogan's enploynment with M kron while insured by

Wausau. The ALJ further found that Hogan gave due and tinely



notice and had tinely filed her claim On appeal M kron
advances two argunents: 1) that the ALJ and Board incorrectly
applied legal authority in ruling that this clai mwas not barred
by the statute of limtations; and 2) that the ALJ and Board
erred in apportioning the inpairnent rating to Hogan’s post-1999
condition. W affirm

When review ng decisions of the Wrkers' Conpensation
Board, our function "is to correct the Board only when we
percei ve that the Board has overl ooked or m sconstrued
controlling law or commtted an error in assessing the evidence

so flagrant as to cause gross injustice.” Daniel v. Arnto Steel

Conpany, L.P., Ky. App., 913 S.W2d 797, 798 (1995), citing

Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88

(1992).

Hogan began working for Mkron in Washington State in
April of 1990. She worked on the production |ine naking
products produced by the extrusion process. In 1993 Hogan was
treated for carpal tunnel syndrone (CTS). That surgery was
successful and Hogan conti nued working for Mkron. In 1995
Hogan received a pronotion to supervisor in a new facility in
Ri chnond, Kentucky. Hogan testified that in the new position
she acted as a trainer for new enpl oyees, which required that

she conti nue worki ng production.



Hogan’ s arns, el bows, and shoul ders began to bot her
her and in January of 1999, she gave notice to Mkron's safety
manager that she was having problens and that she thought it
m ght be work rel ated. However, Hogan continued to work at
M kron. In March of 1999, Hogan went to see her famly
physi cian, Dr. Marionneaux. Dr. Marionneaux told Hogan at that
time that her injury was work related and referred her to Dr.
Garnett Sweeney. The record reflects that this infornmation was
related to the safety manager at M kron and that notice of a
work-related injury was given on April 1, 1999. Hogan testified
that the first appointnment she could get with Dr. Sweeney was in
June of 1999.

Dr. Sweeney took Hogan off work from June 1999 unti
August of 1999. According to Hogan, M kron deni ed her probl ens
were work rel ated and she was not paid tenporary tota
disability benefits. Hogan testified that she took sick | eave
pay. M kron gave no notice to the Departnent of Wrkers' Cains
that it had refused to pay tenporary total disability during the
period of tinme that Dr. Sweeney had taken Hogan of f worKk.

In Novenber of 1999, Mkron, through its insurer,
Wausau, had Hogan undergo an i ndependent nedi cal exam nation by
Dr. Bart Col dman, who concluded that, while she had sone mld
probl ens, they were nothing significant. Dr. Goldman stated in

his report that work contributed to Hogan's probl enms but her



physi ol ogi cal condition also related to other things. 1In
Novenber of 1999, Hogan received a letter stating that, based
upon Dr. Goldman’s report, Wausau was denying her claimfor
coverage under Kentucky Workers’ Conpensation because her
conplaints were “not solely related to” her enploynent. The
letter was sent to Hogan, but there was no indication it was
sent to the Departnent of Whrkers d ains.

In January of 2000, according to Hogan's testinony,
she resigned under threat of termnation. She clainmed that no
expl anation was given for the proposed term nation other than
she did not neet Mkron's standards. |In February of 2000, Hogan
returned to see Dr. Sweeney who perforned surgery, including a
right ul nar nerve rel ease and reconstruction of right tennis
el bow in March of 2000, and a debridnent and acrom opl asty of
the right shoul der in Novenber of 2000. Dr. Sweeney al so
performed a cervical MR on January 2, 2001, which showed a disc
herniation at C5-6. Hogan ultimtely underwent disc fusion
surgery on May 7, 2001. Dr. Sweeney attributed Hogan's physica
condition to “overuse syndronme” related to her work. He stated,
“there is no reasonabl e doubt, in ny mnd, that her occupation
contributed mghtily to her disabilities and subsequent
surgeries and is the cause of her ongoing disability.”

Dr. Sweeney assigned a 15% whol e body i npairnment due

to cunul ative trauma to the neck in 1995 and 1999, and 4% whol e



body i npairnent for the sensory deficits to her arms. The ALJ
found that Hogan had an 18% i npai rnment based upon the whol e body
i npai rments assigned by Dr. Sweeney as applied to the conbi ned
val ue chart. The ALJ also found that the injuries were caused
by her work for Mkron and that she did not have the physica
ability to return to the type of work she was doing at the tine
of the injury.

Hogan fil ed her application for adjustnment of claimon
March 27, 2001. Mkron denied the claim alleging failure of
due and tinely notice, failure to tinely file the claim
gquestioning the injury/disability mani festati on date, extent and
duration, and pre-existing active inpairnment. Records fromthe
Department of Workers’ O ainms were introduced that indicate a
date of injury and notice of injury date of April 1, 1999.

A hearing on the claimwas held on January 28, 2002.
The ALJ entered an Opinion, Oder, and Award on April 19, 2002.
Both M kron and Hogan filed petitions for reconsideration.
Hogan's petition related to a nonetary m sstatenent of tenporary
disability. Mkron argued that the ALJ misinterpreted the
enpl oyer’s obligation to notify the Departnent of Wrkers’
G ai s pursuant to Kentucky Revised Statutes (KRS) 342.040 and
that the ALJ failed to address the issue of apportionnent

bet ween Hogan’s 1995 enpl oynent and her 1999 enpl oynent.



In response to Hogan’s petition, the ALJ anended the
Opinion and Award to reflect the proper nonetary award. The ALJ
summarily overruled Mkron's petition. M kron appealed to the
Board. The Board affirmed the Opinion and Award in an opinion
entered on August 21, 2002. MKkron filed a tinely notice of
appeal .

M kron’s first argunment is that the ALJ erred in
finding that Mkron was estopped fromrelying upon a statute of
limtations defense. M kron based this argunent on a belief
that the ALJ wongly relied upon this Court’s holding in Gty of

Frankfort v. Rogers, Ky. App., 765 S.wW2d 579 (1988). M kron

argues that the Suprene Court holding in Newberg v. Hudson, Ky.,

838 S.W2d 384 (1992), conpels a different result.

KRS 342. 185 requires that an application for adjustnent
of claimbe filed within two years of the date of accident. In
Rogers, this Court held that an enployer who fails to notify the
Board that it had stopped paying an injured enpl oyee voluntarily
is estopped fromasserting the statute of limtations as a
defense to a workers' conpensation claimfiled nore than two
years after the date the enpl oyer ceased paynent of benefits.
Rogers, 765 S.W2d at 580. |In Hudson, the Suprenme Court

di stingui shed Rogers and held that:

Whet her the statute of limtations will be
tolled by the enployer's failure to trigger
this notification schene when it has fail ed



to make paynments when due will depend upon

the facts and circunstances of each case.

In other words, whether the facts in this

case conpel a simlar result as that reached

i n Rogers depends upon whet her the enpl oyer

bl atantly manufactured the I[imtations

def ense.

Hudson, 838 S.W2d at 388.

The ALJ determ ned that Hogan gave notice of her
infjury to Mkron at the tine she becane aware that she had a
work-related injury in January of 1999. M kron argues,
therefore, that Hogan’s March 27, 2001, clai mwas outside the
two-year statute of limtations. |In affirmng the award, the
Board addressed this issue under two theories: 1) that there
was an April 1, 1999, injury manifestation date and the claim
was tinely filed; and 2) that there was a January of 1999
mani festati on date, but that Mkron failed to tinely notify the
Workers’ Conpensation Departnent that it was denying benefits
and therefore, Mkron was estopped fromusing the statute of
limtations defense.

The Board first noted that the ALJ failed to nmake a
specific finding of fact regarding the date of nmanifestation of
injury. However, the Board concl uded that, because neither
party requested a specific finding of fact, this issue could not
be rai sed on appeal. Even so, the Board concluded, “it would be

reasonabl e and probably appropriate for the ALJ to have

concluded there was an April 1 disability manifestation date.”



The Board based this determ nation on the fact that, while Hogan
was experiencing problens in January of 1999 and t hought the
probl ens were work related, she was not required to self-

di agnose or self-determne that she had a work-related injury.

HIl v. Sextet Mning Co., Ky., 65 S.W3d 503 (2001). The Board

opi ned that the “injury/mani festation date in cunul ative trauma
is an illusive determ nation that nust be made on the facts of
each individual case.” The Board determ ned that while “she may
have provided notice of physical problens to her enployer in
January in [sic] 1999 does not necessarily establish that to be
the injury date.” The Board recognized that if this were the
case, there would have been no statute of limtations issue.
Wiile we agree with the Board s rationale, we can find nothing
in the ALJ's opinion to support the Board s interpretation. The
ALJ specifically stated that Hogan “gave notice of her injury to
t he def endant/enpl oyer at the point in tine that she becane
aware that she had a work related injury in January 1999.”

Wil e we agree that based on the facts, the ALJ m ght have
determ ned the manifestation date to be April 1, 1999, after Dr.
Mari onneaux told her the injury was work rel ated, the Board may
not substitute its finding of fact for that of the ALJ.

Par amount Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418 (1985).

Nonet hel ess, we believe the Board’ s anal ysis of the

ALJ’ s findings regarding the enployer notification requirenent



is correct. The ALJ concluded that Mkron failed to make
paynents of tenporary total disability benefits and failed to
notify the Departnment. Relying on the holding in Rogers, the
ALJ determ ned that M kron was estopped fromrelying upon the
statute of Iimtations as a defense. As it did before the

Board, M kron argues that the hol ding of Hudson conpels a

different result. The Board distingui shed Hudson on the facts,
determining that, unlike the claimant in Hudson, “when Hogan
began to mss work, there seens little doubt but that it was
understood it was because of the alleged April 1, 1999 injury.”
We agree. The ALJ specifically found that:

In April of 1999, after plaintiff had gone

to the doctor, the defendant/enpl oyer

reported an injury to the Departnent of

Wrkers’ Cains. Subsequently the plaintiff

was of f work per her doctor for eight weeks

and then returned to work. She was not paid

TTD because t he defendant/enpl oyer denied

the claim
M kron argues that they were not aware that Hogan was claimng a
work-related injury until they received the report of Dr.
Sweeney in Cctober of 1999, and that they i medi ately sought an
i ndependent nedi cal exam nation fromDr. CGoldman. However,
Hogan' s testinony was that the safety manager filed the claimin
April and at that tinme, Dr. Sweeney told her that the claimhad

been deni ed and submitted the clainms through her regul ar nedica

i nsurance. The Departnent records support her testinony. The



evi dence supports the ALJ's finding that Mkron was aware in
April of 1999 that Hogan was claimng a work-related injury but
failed at that tinme to notify the Departnent that it was not
payi ng benefits. As such, the ALJ' s reliance on Rogers was not
inerror. This Court held in Rogers:

[Aln enpl oyer cannot blatantly disregard its

statutory obligation under KRS 342.040 and

t hereby manufacture the defense of

[imtation under KRS 342.185. W can

concei ve of nothing nore repul sive before

the eyes of justice than a judicial reward

for statutory nonconpliance at the expense

of an innocent injured worker.
Rogers, 765 S.W2d at 580.

M kron al so argues that because they did not act in
bad faith or attenpt to lull Hogan into a fal se sense of
security, based on Hudson, they should not be estopped from

relying upon the statute of limtations defense. The Suprene

Court rejected this argunent in H E. Neunmann Co. v. Lee, Ky.,

975 S.W2d 917 (1998). The Court in H E. Neumann held that once

t he enpl oyer had notice that the enpl oyee had m ssed nore than
one day of work as a result of an alleged work-related injury,
it had the duty of filing a report of the injury and then had a
duty to notify the board that it would not be paying benefits.
Id. at 921. The ALJ found that Mkron had notice as of April 1
1999, and yet failed to notify the board. Therefore, M kron was

estopped fromrelying on the statute of limtations defense,



whet her or not they acted in good faith or whether or not Hogan
was lulled into a fal se sense of security by their actions.

M kron next argues, as it did before the Board, that
the ALJ was required to make specific findings regarding
apportionnment. The basis for this argunent is Dr. Sweeney’s
assignment of a 15% whol e person inpairnment, “100% due to
cunmul ative trauma to neck in 1995 and 1999, while working at
M kron Industries in Washington State and Ri chnond, Kentucky.”
M kron asserts that this is uncontroverted nedi cal evidence that
her 1995 enpl oynent had sone effect on her current disability.
The Board admitted that Dr. Sweeney’'s report was “a little
confusing.” The Board, however, deternmined that the ALJ' s
concl usi on was appropriate, in that “Dr. Sweeney specifically
states that in assessing inpairnment he did not consider or rate
her bilateral carpal tunnel syndrone, for which she was treated
in Washington State.” While we don’t believe this conpletely
answers the question of whether Dr. Sweeney believed sone of
Hogan’s disability was related to a 1995 injury, we still
believe the ALJ nade a proper determ nati on based on the
evi dence. The ALJ specifically found that “Dr. Sweeney’s
i npai rment ratings are based solely on the plaintiff’'s post 1999
condition.” Dr. Sweeney reported that there were “no pre-
exi sting non-disabling conditions contributing to the

impairment.” He also specifically stated that he was di agnhosi ng

- 11 -



the foll owi ng conditions, manifesting in 1999 that he believed
were work related: “U nar-nerve palsy, right arm ul nar-nerve
pal sy, left arm shoul der pain of questionable etiology,
cervical -di sc protrusion, postoperative.” These were the
conditions for which the inpairnent ratings were assigned.

M kron asserts that Hogan's cervical synptons were
identical to those originally treated by Dr. Cancro in 1995. W
agree with Hogan that this is not an accurate assessnent of the
evidence. Wile the record establishes that Hogan suffered from
some neck problenms in 1995, the MRI by Dr. Cancro reveal ed an
extruded disc at C6-7. The MRl done by Dr. Sweeney in January
of 2001 reveal ed a herniation at C5-6. This diagnhosis was the
reason for Hogan’s surgery and the basis for the assignnent of
the inmpairnent rating. Dr. Sweeney excluded prior disability
and attributed 100% of the inmpairment rating to the 1999 injury.
The Board correctly pointed out that:

It is the nature of cunul ative traunmas that

t hey devel op over a lengthy period of tine

and presumably, had the individual been

exam ned during sone of that period, they

may have di scovered an inpairnent rating.

That however, is nere specul ati on and goes

nore to the disability manifestation date

than to the propriety of an award of

benefits.

As such, the ALJ's finding that the “inpairnment rating

of 18% does not include any pre-existing condition” and



assigning liability to Mkron, as an insured of Wausau, was
supported by substantial evidence.

Havi ng determ ned that the Board has not overl ooked or
m sconstrued controlling law or commtted an error in assessing
the evidence so flagrant as to cause gross injustice, we affirm

t he opi ni on of the Board.
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