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SCHRODER, JUDGE. This is an interlocutory appeal by the
Commonweal th from an order suppressing evidence obtained in the
searches of appellee’s residence and the offices of the
Louisville Crematory Corporation for which appellee’s church had

been appointed receiver. The Commonweal th argues that the tria

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



court erred in finding that the search warrants were deficient
and that the issuing judge was not inpartial and, in the
alternative, that appellee did not have standing to chall enge

t he search of the Louisville Crematory Corporation property and
that the good faith exception to the warrant requirenent

applied, as well as the independent source doctrine. W adjudge
that the search warrants were properly supported by probabl e
cause and issued by a neutral and detached judge. Hence, we
reverse the suppression order and remand the matter for further
pr oceedi ngs.

In 1997, Omia Church of God, a non-profit
corporation, was appointed by the Jefferson Crcuit Court as
receiver to preserve the corporate assets of Louisville
Crematory Corporation (“LCC), a corporation which nmaintained
and operated three historically significant ceneteries in
Louisville. The receivership was apparently ordered as a result
of gross m smanagenent of the ceneteries and the fact that the
cenetery properties had been allowed to fall into disrepair.

The director and agent for service of process for
Omi a Church of God (“Omia”) was appellee, Maurice Phillips.
Not |long after Omia was appointed receiver of LCC allegations
began surfacing that LCC cenetery properties were still not
bei ng mai ntai ned and that inportant historical records were

bei ng destroyed or thrown away. Consequently, the Kentucky
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Attorney Ceneral’s Ofice, charged with investigating violations
of the Consuner Protection Act, KRS Chapter 367, began an
investigation of the matter in md to [ ate 2000.

Pursuant to its investigation, the Attorney Ceneral’s
O fice |l earned that funds paid out for the nmi ntenance of the
LCC ceneteries were being diverted into other accounts,

i ncluding the personal joint account of Maurice Phillips and his
wi fe, and consequently were being used for personal expenses of
the Phillipses. As part of this investigation, the Attorney
CGeneral’s O fice sought at various tinmes to interview Phillips
regarding his role and the cl ai med expenses. Phillips avoi ded
these interviews and also failed to file various accounting
reports required by the court in the receivership case.

On January 10, 2001, the Attorney Ceneral’'s Ofice
sought and was granted a search warrant for both the LCC offices
and Phillips’ personal residence. The judge who granted the
warrant was Jefferson G rcuit Judge Thomas MDonal d, who was
al so the judge in the LCC civil receivership case. The
affidavits for search warrants for both properties sought the
fol |l owm ng personal property:

Any materials, docunents, papers, conputers,

conmput er components which relate to the

mai nt enance and care of Eastern Cenetery,
Schardein Cenetery and G eenwood Cenetery.



The affiant then checked all the boxes provided on the form
attesting to probabl e and reasonabl e cause to believe that the-
above property constituted:

Stol en or enbezzl ed property;

Property or things used as the neans of
commtting a crineg;

Property or things in the possession of a
person who intends to use it as a neans of
commtting a crineg;

Property or things in the possession of a
person to whomit was delivered for the
pur pose of concealing it or preventing its
di scovery and which is intended to be used
as a neans of conmitting a crine;

Property or things consisting of evidence
whi ch tends to show that a crinme has been
conmtted or that a particular person has
commtted a crine.

The affiant, Arthur Rodgers of the Attorney General’s
Ofice, stated the followng in support of the search warrants:

Recei ved information from I nvestigator Bob
W nl ock, Consuner Protection, Ofice of the
Attorney General. Investigator Rodgers

revi ewed docunents provided by M. Wnl ock
who has been investigating activities of
Omia Church of God and its agent M.
Maurice Phillips regardi ng possible m suse,
m sappropriation of funds and failure to
provi de stewardship over corporate assets of
the Louisville Crematory and Ceneteries
Conmpany, Inc. (known as LCC) areas of
guestionable billing, transfer of funds from
mul ti pl e bank accounts, and m suse of asset
funds have been rai sed by nenbers of the
community. M. Maurice Phillips has not
provi ded or produced requested docunents,



papers or assisted the Attorney Ceneral’s
Ofice in these matters.

Page One

I nvesti gator Rodgers received an order from
Jefferson Gircuit Court Division Fifteen
(15) reference to Case Nunber 39-Cl-05256,
consolidated wth 90-Cl-01480. This order
entered in court on May 2, 1997 and signed
by Judge Kenneth Conliffe ordered and

adj udged that Omia Church of God, Inc. be
appoi nted Receiver to preserve the Corporate
Assets of the Louisville Crematory and
Ceneteries Conpany, Inc. (LCC) (See Attached
Order) M. Maurice Phillips was the agent
for Omia and was in court on April 21, 1997
representing the interest of Omia Church of
God, Inc.

The review of nultiple bank accounts by
I nvesti gator Rodgers show joi nt accounts
through the L & N Credit Union for M.
Maurice Phillips and his wfe, Mary K
Phillips.

On July 1998 the sale of property fromthe
Schardein Cenetery resulted in $29,849.29 in
i ncreased assets. The property was bought
by the Kentucky Departnent of Transportation
for road wi dening on adjacent street. The
total funds fromthis sale have not been
adequately accounted for by M. Maurice
Phillips or his Omia Church of God. Again
M. Maurice Phillips refused the Attorney
Ceneral’s Ofice request for an interview
regardi ng the accountability of funds and
producti on of docunents.

I nvesti gator Rodgers after independent

i nvestigation and due to M. Phillips |ack
of cooperation believe it is essential to
retrieve and protect any and all docunents
concerning the court order of May 2, 1997.
These records, docunments will be vital in
the determ nation of assets belonging to
Louisville Crematory and Ceneteries, Inc.
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The day after the search warrants were granted in this
case, Judge Thomas MDonal d held an ex parte hearing in the LCC
civil receivership case per notion by the Attorney General’s
Ofice. At this hearing, the Attorney Ceneral’s Ofice,
represented by Harold Turner, noved to intervene in the LCC
civil receivership case to assist in protecting the community
assets at issue in the case. Robert Wnl ock, the investigator
for the Attorney General’s O fice who supplied information
presented in the affidavits for search warrants in the crimna
case, was al so present at this hearing. Turner advised the
court of the questionable nature of Phillips’ handling of the
LCC assets, specifically noting its suspicion that Phillips had
not reported a nunber of financial transactions and had
comm ngl ed funds. At the conclusion of this hearing, Judge
McDonal d passed on the Attorney General’s notion to intervene
and its notion to dissolve the receivership of Omia. However,
Judge McDonal d did sign an order restraining OQmia/Phillips from
di sposing of or transferring any assets of LCC

Sonetinme after the above hearing on that sane day,

W nl ock and ot her governnent agents executed the search warrant
at Phillips’ residence. The next day, January 12, 2001, they
executed the search warrant for the LCC offices. |In the search

of Phillips’ residence, the authorities seized various docunents



related to the LCC receivership and certain financi al

records/ bank statenents of the Phillipses. The search of the
LCC offices resulted in seizure of burial records,

“m scel | aneous files”, a fax machine, and a conputer.

In July 2001, Phillips was indicted on twenty-five
counts of theft by failure to make required di sposition and one
count of theft by deception over $300. Subsequently, Phillips
nmoved for suppression of all evidence resulting fromthe
searches of his hone and the LCC offices. After a hearing on
the notion, the court entered an order on March 6, 2002,
suppressing the evidence, specifically finding “[t]he affidavit
in support of the search warrants did not constitute probable
cause for the issuance of the search warrant.” The court went
on to state that it would reserve ruling on the issue of whether
t he searches were neverthel ess valid under the good faith

exception set forth in United States v. Leon, 468 U S. 897, 104

S. . 3405, 82 L. Ed. 2d 677 (1984), until it was sufficiently
advised on the issue. Finally, the court found that Phillips
had standing to chall enge the search of the LCC preni ses.

On August 22, 2001, the court entered a second order
agai n suppressing the evidence obtained in the searches of both
the residence and the LCC prem ses. The court reiterated the
absence of probable cause to issue the warrants. The court then

adj udged that the good faith exception to the warrant
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requi renent did not apply because Judge McDonal d did not issue
the warrant as a detached and neutral nagi strate and because the
warrants were overbroad in that they did not describe with
sufficient particularity the things to be seized. The
Commonweal th thereupon filed an interl ocutory appeal of the
suppression orders to this Court, with a trial date set for
Oct ober 28, 2003.

We shall first address the pivotal issue in this case
— whet her the search warrants were supported by probabl e cause.
I n determ ni ng probabl e cause for a search:

[mM agi strates and judges nust examni ne the

“totality of the circunstances” set forth in

the affidavit to determ ne whether “there is

a fair probability that contraband or

evidence of a crinme will be found in a

particular place.” |Illinois v. Gates, 462

U S 213, 238, 103 S.Ct. 2317, 2332, 76

L. Ed. 2d 527, 548 (1983) (adopted for

pur poses of Kentucky Constitution in Beener

v. Commonweal th, Ky., 665 S.W2d 912, 914

(1984)).

Comonweal th v. Smth, Ky. App., 898 S.W2d 496, 503 & n. 2

(1995). *“The standard of review for the issuance of a search
warrant requires reviewi ng courts to exam ne whether the issuing
j udge had a substantial basis for concluding that the affidavit
in support of the warrant established probable cause.” |d.

However, it has been held that a magistrate’s ruling on probable

cause shoul d be afforded great deference by review ng courts.



IIlinois v. CGates, 462 U. S. 213, 236, 103 S. C. 2317, 2331, 76

L. Ed. 2d 527, 547 (1983).

Phillips essentially argued that the affidavits in
support of the search warrants were overly concl usive, too
vague, and did not give sufficient detail such as what specific
crinme(s) were alleged by the Coomonwealth. In viewi ng the
affidavits, we see that there were sonme overly general
statenents/all egati ons wi thout adequate support therefor ("Areas
of questionable billings, transfer of funds fromnultiple bank
accounts, and m suse of asset funds have been rai sed by nenbers
of the comunity.”) However, the relevant portions of the
affidavit were that Phillips’ church had been appointed receiver
for LCC and was therefore responsible for nmanaging its assets,
that Phillips was the agent and representative for Omia, that
al nost $30,000 in funds were paid to LCC, that said funds had
not been accounted for by Phillips or his church, and that
Phillips would not cooperate with authorities in determning
what happened to these funds. These statenents were based on
i nformati on provided by Bob Wnl ock, an investigator for the
Consuner Protection Division of the Attorney General’s Ofice,
and were additionally supported by specific references to the
recei vership order of the Jefferson Crcuit Court and detail ed

i nformati on about the sale of LCC property.



Probabl e cause is a “fluid concept, turning on the
assessnent of probabilities in particular factual contexts, not
readily, or even usefully, reduced to a neat set of | egal

rules.” Illinois v. Gates, 462 U S. at 232. The affidavit in

support of a search warrant “shoul d be exam ned under a commobn
sense approach and not in a hypertechnical fashion.” United

States v. Wllians, 10 F.3d 590, 593 (8'" Cir. 1993).

The fact that neither the affidavit nor the warrant
specifically alleged the crine of theft is not fatal to the
warrant in this case. The alleged facts established that
Phillips had control over a |arge sum of noney which was m ssing
and which Phillips refused to account for. Under a common sense
reading of the affidavit, the issuing judge could properly
deduce that the crinme of theft was suspected. Further, we
bel i eve those facts, conbined with the reliability of the
i nformant and the basis of his know edge, constituted sufficient

probabl e cause to justify the search warrant. See Illinois v.

Gates, 462 U. S. at 233. There need not be direct evidence that
Phillips committed the crine of theft, only a probability or
substantial chance that he commtted said crime. See United

States v. Mrales, 923 F.2d 621, 625 (8" Gir. 1991).

The trial court also found that the warrant was
deficient because it failed to describe with particularity the

things to be seized. “ltens to be seized under a legally
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execut ed search warrant mnust be described ‘particularly’ or ‘as
nearly as may be’ under the respective provisions of the Fourth
Amendnent to the U S. Constitution and 8 10 of the Kentucky

Constitution.” WIson v. Commonweal th, Ky., 621 S.W2d 894, 895

(1981). This is to mnimze the “unlimted discretion in the
executing officer’s determ nation of what is subject to seizure
and [the] danger that itens will be seized when the warrant

refers to other itens.” United States v. Ables, 167 F.3d 1021,

1033 (6'™ Gir. 1999), cert. denied, 527 U S. 1027, 119 S. .

2378, 144 L. Ed. 2d 781 (1999) (quoting United States v. Savoca,

761 F.2d 292, 298-99 (6'" Gir. 1985)). “However, the degree of
specificity required is flexible and will vary dependi ng on the
crime involved and the types of itens sought. ‘Thus a
description is valid if it is as specific as the circunstances
and the nature of the activity under investigation permt.’”

United States v. Henson, 848 F.2d 1374, 1383 (6'" Cir. 1988),

cert. denied, 488 U S. 1005, 109 S. . 784, 102 L. Ed. 2d 776

(1989) (quoting United States v. Blum 753 F.2d 999, 1001 (11'"

Cr. 1985)).

As noted earlier, in the case at bar, the Commobnweal t h
sought through the search warrant “any materials, docunents,
papers, conputers, conputer conponents which relate to the
mai nt enance and care of Eastern Cenetery, Schardein Cenetery and

Greenwood Cenetery.” In our view, under the circunstances of
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this case, the description of the itens sought was specific
enough to pass constitutional nuster. The suspected crine in

t he present case was theft of nonies under the possession and
control of Phillips as agent/representative of Omia and
receiver of LCC. Since it was a crine involving noney/finances,
the evidence of the crine could take any nunber of docunentary
forms, as opposed to a crine involving, for instance, nurder,
wherein the potential evidence would be easier to contenpl ate
and describe with particularity. Furthernore, the nore general
description of the itens sought was qualified by the requirenent
that the itens relate to the maintenance and care of the
Eastern, Schardein, or G eenwod Ceneteries. W believe the
above qualifying phrase would be a sufficient safeguard agai nst
the “general, exploratory rummaging in [Phillips’] bel ongings”

cautioned by the Court in Andresen v. Maryland, 427 U S. 463,

480, 96 S. . 2737, 2748, 49 L. Ed. 2d 627 (1976).

In United States v. Davis, 226 F.3d 346 (5'" Cir.

2000), cert. denied, 531 U S 1181, 121 S. C. 1161, 148 L. Ed.

2d 1021 (2001), the defendant was suspected of conmtting

vari ous noney-related crimes — wire fraud, noney |aundering, and
securities fraud. |In the search warrant for the defendant’s
home and office, the governnent |isted generic categories of
financial docunents it was seeking. The Court upheld the search

warrant as not being overbroad, stating, “[a]lthough parts of
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t he warrant described generic categories of docunents, rather

t han specific docunents, the fifteen categories of evidence
described in the warrant are delineated in as nuch detail as is
practicable for investigating the kind of fraud indicated in
this case.” Davis, 226 F.3d at 352. Likewi se, in the instant
case, it would have been difficult and potentially too limting
for the Conmonwealth to be nore specific regarding the itens
sought .

Phillips cites United States v. Leary, 846 F.2d 592

(10'" Cir. 1988), in support of his position, mintaining that
sai d case is indistinguishable fromthe case at hand. In Leary,
the warrant sought a generic list of business records/docunents
related to the purchase, sale, and illegal exportation of
materials in violation of the federal export |laws. The Court
found the warrant to be facially overbroad because it authorized
a general search in conjunction with a broad federal statute,

whi ch was not a sufficient limtation on the scope of the
search. The Court specifically noted, however, that if the
warrant had been explicitly limted to docunents related to a
particul ar transaction, it would have been valid. In our view,
the [imtation in the warrant in the present case that the itens
relate to the mai ntenance and care of the three named ceneteries

is sufficiently restrictive to not be consi dered overbroad.
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We shall next address the alleged failing of the
warrant to denonstrate a nexus between the itens to be seized
and the place to be searched. Under Section 10 of the Kentucky
Constitution, the affidavit for a search warrant nust reasonably
describe the property or prem ses to be searched and nust state
sufficient facts to establish probable cause for search of that

property. @Quth v. Commonweal th, Ky. App., 29 S.W3d 809 (2000);

Coker v. Commonweal th, Ky. App., 811 S.W2d 8 (1991). The

affidavits in the instant case stated that the affiant had
reasonabl e and probabl e grounds to believe that property sought
“any materials, docunents, papers, conputers, conputer
conponents which relate to the nmaintenance and care of Eastern
Cenetery, Schardein Cenetery and G eenwood Cenetery” — was at
the two addresses listed on the affidavits. Phillips alleges
that the affidavits did not indicate the significance of the
home address or the LCC property address, and did not state
specific facts to support probable cause that the itens sought
woul d be found at those addresses. True, the affidavit did not
specifically state why the affiant believed that the docunents
woul d be found at Phillips’ house or the LCC offices. However,
a “Magistrate is permtted to draw reasonabl e i nferences about
where evidence is likely to be kept based on the nature of the

evi dence and the type of the offense.” United States v.

Davi dson, 936 F.2d 856, 860 (6'" Gir. 1991). In the case at bar,
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t he Commonweal t h sought busi ness and financi al records/docunents
related to the three nanmed ceneteries, and the offense all eged
was theft of funds collected on behalf of those ceneteries by

t he agent/representative of the appointed receiver. W believe
the issuing judge could reasonably infer fromthat infornmation

t hat such evidence would be at Phillips’ hone or the LCC offices
since such records/docunents are typically found in either the
resi dence or place of business of the custodian of those
records/docunents. Hence, a sufficient nexus between the places
to be searched and the itens to be seized was established.

The [ ower court also found the search warrants
defective on grounds that the issuing judge was not neutral and
detached. The court found that Judge McDonald was partial to
t he Conmonweal th sol ely because he was the presiding judge on
the civil receivership case and because he conducted an ex parte
hearing the day after the search warrants were issued to rule on
the potential dissolution of Phillips’ receivership. It has
been wel | established that in order for a search warrant to be
valid, it nmust be issued by a “neutral and detached nagi strate
i nstead of being judged by the officer engaged in the often

conpetitive enterprise of ferreting out crine.” Johnson v.

United States, 333 U.S. 10, 14, 68 S. . 367, 369, 92 L. Ed.

436 (1948); see al so Rooker v. Commonweal th, Ky., 508 S.W2d 570

(1974). Those cases that have ruled that the issuing judge was
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not neutral or detached have been cases where the issuing judge
has in sone capacity been involved with the police or
prosecution in investigating or prosecuting the case. See

Cool i dge v. New Hanpshire, 403 U. S. 443, 91 S. C. 2022, 29 L

Ed. 2d 564 (1971), (where the issuing nagistrate was a state
attorney general who was personally in charge of investigating a
murder, and who | ater acted as chief prosecutor at trial); Lo-Ji

Sales, Inc. v. New York, 442 U.S. 319, 99 S. C. 2319, 60 L. Ed.

2d 920 (1979), (where issuing nmagi strate was town justice who
acconpani ed the investigating officers to the scene of the crine
to help in enforcing the warrant).

The facts in the instant case are very nuch akin to

those in United States v. Bowers, 828 F.2d 1169 (6'" Gir. 1987),

cert. denied, 486 U S. 1006, 108 S. Ct. 1731, 100 L. Ed. 2d 195

(1988), wherein the judge, who was al so the presiding judge in
the related civil receivership case regarding the city sewage
treatnment system authorized a warrant for electronic

surveill ance of individuals suspected of various crines rel ated
to obtaining contracts with the sewage treatnent system The
def endants argued that by virtue of the judge’ s involvenent with
the civil receivership case, the judge could not be neutral and
detached in authorizing the warrant in the crimnal matter. The

Court disagreed and upheld the warrant, stating:
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Judge Fei kens had no such links to the
prosecution, and he did what any neutral and
detached judicial officer would have done if
presented with evidence of the type before
him he found that there was probabl e cause
and issued the Title Il authorizations for
el ectronic surveillance. H's actions did
not, in our judgnent, bring himw thin the
proscription of the “prosecutori al

i nvol venent” |ine of cases.

Bowers, 828 F.2d at 1175. The Court went on to recogni ze that
“a judge’ s alleged bias nust emanate from sone ‘extrajudicial
source’ rather than fromparticipation in judicial proceedings.”

Id. (quoting Denjanjuk v. Petrovsky, 776 F.2d 571, 577 (6'" Cir.

1985), cert. denied, 475 U S 1016, 106 S. C. 1198, 89 L. Ed.

2d 312 (1986)).

Simlarly, in the case before us, there is no
al l egation or evidence that Judge MDonal d had any i nvol venent
with the police or prosecution other than his role as judge on
the receivership case. The Iower court nmade nmuch of the ex
parte hearing granted by Judge McDonald in the civil
recei vership case to rule on the notion to dissolve Phillips’
recei vership of LCC. However, this hearing was held the day
after the search warrants were issued and there is no indication
t hat Judge McDonal d had any ex parte know edge of the case which
col ored his decision to issue the search warrants. As we have
al ready di scussed above, Judge McDonal d properly issued the

warrants based on probabl e cause. Hence, Judge MDonal d was
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sufficiently neutral and detached to issue the search warrants
in this case.

G ven our deci sion above that the warrants were
validly supported by probable cause and issued by a neutral and
det ached judge, the Commonweal th’s renmai ning argunents regarding
Phillips’ standing to challenge the LCC warrant, the good faith
exception, and the independent source doctrine are rendered
noot. Accordingly, we reverse the | ower court’s order
suppressing the evidence obtained in the searches of Phillips’
home and the LCC offices and remand the matter for further

pr oceedi ngs.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Al bert B. Chandler, 111 Chri stopher N. Lasch
Att orney General Loui svill e, Kentucky
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Frankfort, Kentucky
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