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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.

TACKETT, JUDGE: The Conmmonweal th of Kentucky appeals from an
order of the Jefferson Circuit Court anending a final order of
di smi ssal without prejudice, in a crimnal case against Kerry
Robi nson. The court bel ow, on Robi nson’s notion, anended the
order to dismss the matter with prejudice. The Commopnweal th
argues that the circuit court had no jurisdiction to nodify the

order, sone 14 nonths after its entry. W agree and vacate the



order of the circuit court, and reinstate the previ ous order
di sm ssing the case w thout prejudice.

Robi nson was indicted in 2000 on charges of first-
degree rape, first-degree sodony, and first-degree sexual abuse,
stemm ng fromincidents involving an eight-year-old child.

Prior to trial, the victimdied unexpectedly, and the
Commonweal th was unable to proceed to trial. |In March 2001, the
Commonweal th requested and received a voluntary dism ssal of the
charges without prejudice, in the event that it was able to
obtai n ot her evi dence agai nst Robi nson.

Fourteen nonths later, in May 2002, Robinson noved to
anmend the order to a dismssal with prejudice. The circuit
court granted the notion over the Conmonweal th’ s objection.

Thi s appeal followed. Robinson filed no brief with this Court,
and so we accept the Conmonwealth’s statenent of the case as
correct.

The Commonweal th’s primary argunent centers on whet her
the circuit court lost jurisdiction to nodify its own order.
Under Rule of Gvil Procedure (CR) 59.05, which also applies to
crimnal matters, a “notion to alter or anend a judgnent, or to
vacate a judgnment and enter a new one, shall be served not |ater
than 10 days after the entry of the final judgnent.”

Robi nson’s notion was not tinely, and should not have

been granted by the circuit court. The Conmonwealth correctly
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asserts that the circuit court lost jurisdiction over the natter
ten days after the order of dism ssal was entered. As we are
deci ding the case based on this argunent, we need not address
t he Commonweal th’s separation of powers argunent. The deci sion
of the Jefferson Grcuit Court is therefore vacated, and the
March 2001 order reinstated.
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