RENDERED: Septenber 10, 2004; 2:00 p.m
NOT TO BE PUBLI SHED

Conmmomuealth Of Kentucky

Court of Appeals

NO. 2002- CA-001945- MR

JAMES WARREN MORRI S APPELLANT

APPEAL FROM McLEAN ClI RCUI T COURT
V. HONCRABLE DAVI D H. JERNI GAN, JUDGE
ACTI ON NO. 02- CR- 00025

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

k% k% %% %%k **

BEFORE: BARBER, SCHRODER, AND VANVETER, JUDGES.

SCHRODER, JUDGE: This is an appeal froma judgnment convicting
appel l ant of trafficking in marijuana within 1,000 yards of a
school and being a persistent felony offender in the second
degree (“PFO I1”). Appellant argues that evidence that he had
sold marijuana to the informant in the past was inproperly

admtted in violation of KRE 404(b) and that there was



i nsufficient credible evidence to support the conviction.
Because the evidence that appellant had previously sold
marijuana to the informant/w tness was so inextricably
intertwi ned with i npeachnment evidence the appell ant sought to
offer regarding the informant, in particular, how he cane to be
an informant in the case, it was not error to allow said
evidence to be admtted. As for the notion for directed
verdict, there was sufficient evidence of appellant’s guilt to
support the conviction. Hence, we affirm

On Novenber 22, 2001, Raynond Kirk was arrested and
| odged in the Chio County Jail for possession of marijuana and
drug paraphernalia. On Novenber 27, 2001, Detective Charles
Cobb came to visit Kirk in his cell and asked if he woul d be
willing to make sonme undercover drug buys from his supplier for
the police in exchange for a lighter sentence. Kirk agreed and
that ni ght Cobb and Kirk net at a cenetery near the appellant’s
house. Cobb conducted a search of Kirk and then placed a wire
on Kirk’s arm Cobb then gave Kirk $60 to make the buy and
proceeded to drive Kirk to within a block of appellant’s house.
At that point, Kirk got out and wal ked to the hone of appell ant,
Janes Morris. Mrris's wife, Tammy answered the door and Kirk
proceeded inside. On that day, several relatives of Mdrris were
gat hered at his house because Mirris’s grandfather had just

died. Once in the house, Kirk told Mirris that he was sorry
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about his grandfather. According to Kirk, Mrris then told him
that if he was |ooking for marijuana, he did not have any. At
some point, Murris and Kirk went into the kitchen where Mrris
told Kirk that he did have sonme narijuana, but not very nuch
Morris then got a canister fromwhich he pulled a baggy of
marijuana and a small scale. Kirk testified that Mrris wei ghed
out a half an ounce of marijuana and gave it to him After Kirk
gave Mrris the $60, he stayed for about five minutes |onger and
then left. Kirk imrediately returned to Detective Cobb and gave
hi mthe bag of marijuana.

Morris, who testified at trial, maintained that he
never sold Kirk any marijuana. Likew se, Tanmy Morris testified
that she could see everything that transpired between Kirk and
Morris that day and never saw Morris give Kirk a bag of
mari j uana.

The jury found Morris guilty of trafficking in
marijuana within 1,000 yards of a school and PFO II, for which
he was sentenced to five years’ inprisonnent enhanced to ten
years. This appeal by Mrris followed.

Morris first argues that the trial court erred in
all ow ng the Coormonwealth to present evidence that he had
previously sold marijuana to Kirk. Mrris nmaintains that said
testinmony by Kirk constituted prior bad act evidence in

violation of KRE 404. Prior to trial, the Cormmonweal th gave



notice pursuant to KRE 404(c) that it intended to present
evidence that Mrris had sold marijuana to Kirk on numnerous
occasi ons from 1995-2001. |In response, Mrris filed an
objection to the notice. After a hearing on the matter, the
trial court ruled that the Conmmonweal th coul d present evidence
of only the one sale when Mourris sold marijuana to Kirk on the
day preceding his incarceration. The court reasoned that since
Morris intended to inpeach Kirk’s credibility by exposing the
fact that he agreed to cooperate with the police to get out of
jail by making a buy fromhis supplier, the evidence that Kirk
had bought marijuana from Mrris on at | east one other occasion
woul d necessarily have to be elicited fromKirk anyway.
Accordingly, said evidence was inextricably intertwined with
evi dence essential to the case and thus adm ssi bl e pursuant to
KRE 404(b)(2). W agree.

Under KRE 404(b), evidence of other crines or wongs
is not adm ssible to prove action in conformty therewth. Such
evi dence may be adm ssi bl e, however, under subsection (2) of the
above rule “[i]f so inextricably intertwi ned with other evidence
essential to the case that separation of the two (2) could not
be acconplished w thout serious adverse effect on the offering
party.”

Fromthe outset of the case, Morris made it clear that

he intended to inpeach Kirk’s testinony by eliciting the fact
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that he nade a deal with police to get out of jail wherein he
had to make an undercover buy fromhis supplier. W do not see
how such evidence could be elicited fromKirk without the jury
being i nfornmed that Kirk had bought marijuana fromMrris at

| east once before. As this Court stated in Norton v.

Commonweal th, Ky. App., 890 S.W2d 632 (1994):

One of the accepted bases for the

adm ssibility of evidence of other crines
ari ses when such evidence “furnishes part of
the context of the crinme” or is necessary to
a “full presentation” of the case, or is so
intimately connected with and expl anatory of
the crime charged agai nst the defendant and
is so much a part of the setting of the case
and its “environment” that its proof is
appropriate in order “to conplete the story
of the crinme on trial by proving its

i mredi ate context or the ‘res gestae’” or

t he “uncharged offense is ‘so |inked
together in point of tine and circunstances
with the crime charged that one cannot be
fully shown w thout proving the other.
[and is thus] part of the res gestae of the
crime charged.”

Id. at 638 (quoting United States v. Masters, 622 F.2d 83, 86

(4" Cir. 1980)).

In our view, Morris opened the door to this evidence
by seeking to inpeach Kirk’s testinmony with evidence that he
made a deal with police to get out of jail by agreeing to nmake a
buy fromhis supplier. W would also note that even in the
absence of this evidence, the testinony of Kirk and Mrris

relative to the events of November 27, 2001, established that



Morris and Kirk knew each other prior to Novenber 27, and
certainly suggested that Kirk had obtained marijuana fromMorris
before. According to Kirk, before he could even ask Morris if
he coul d buy sonme marijuana, Mrris volunteered that if he was

| ooking for marijuana, he did not have any. Thus, we cannot say
that Morris was prejudiced by the testinony that Kirk had

previ ously purchased marijuana fromMrris.

Morris’s second argunent is that there was not
sufficient credi ble evidence of his guilt to support the
conviction. Specifically, Mrris asserts that the verdict was
based sol ely upon hearsay evidence, the partially inaudible tape
recordi ng of the purported transaction which was adm tted and
pl ayed during the trial, and the testinony of Kirk, a drug
deal er who was sinply “buying” his way out of detention. W
woul d note that Mdrris did not challenge the tape recordi ng of
the buy or the testinony of Kirk as being inadm ssible hearsay.
In any event, even tapes with poor sound quality have been held
to be adm ssible under KRE 804(b)(3) as exceptions to the
hearsay rule if the tapes neverthel ess had sufficient indicia of

reliability. Norton v. Commonweal th, Ky. App., 890 S.W2d 632,

636 (1994).
Rel ative to the testinony of Kirk and the fact that he
agreed to be an informant to get out of jail, issues regarding

the credibility of a witness and the weight to be put on such
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testinmony are for the jury. Comonwealth v. Sawhill, Ky., 660

S.W2d 3 (1983). The defendant was entitled to and did bring
out the fact that Kirk nade a deal with police to be an
informant/w tness in the case.

“On appellate review, the test of a directed verdi ct
is, if under the evidence as a whole, it would be clearly
unreasonable for a jury to find guilt, only then the defendant

is entitled to a directed verdict of acquittal.” Comonwealth

v. Benham Ky., 816 S.W2d 186, 187 (1991). From our revi ew of
the record, even without the tape of the buy, the testinony of
Kirk regardi ng the buy, coupled with the marijuana obtai ned, was
sufficient evidence of trafficking to support the conviction.

For the reasons stated above, the judgnent of the

McLean Circuit Court is affirned.
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