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BEFCORE: BAKER and SCHRODER, Judges, and HUDDLESTON, Seni or
Judge.?!

HUDDLESTON, Seni or Judge: James Harris was found gquilty of
first-degree trafficking in a controlled substance and of being
a persistent felony offender in the first degree, and was

sentenced to ten years’ incarceration pursuant to an agreenent

! Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



with the Comonwealth. On appeal, Harris argues that the
circuit court erred by refusing to instruct the jury on the
def ense of entrapnent.

Phillip Malone becanme a confidential police informant
after he was caught with 17 ounces of cocaine, in violation of
hi s parole. In the hope of receiving |eniency on this new drug
charge, Malone offered to buy drugs from three people he
characterized as his suppliers, one of whom was Harris. Mal one
testified that he had purchased from Harris before. |In the days
precedi ng October 15, 1997, Ml one called Harris several tines,
attenpting to purchase cocaine. Harris changed the details of
the transaction several tines before selling Ml one three ounces
of cocai ne for $3,000.00 on Cctober 15.

Harris denied any previous transaction between hinself
and Ml one. In fact, Harris testified that he had not been
involved with cocaine since 1994. He testified that he had
known Harris for nost of his |life and that he lived next door to
Harris’ brothers at the tinme of the transaction. VWile Harris
clained that the two were not friends, he admtted know ng
Mal one’s girlfriend and knowi ng several details of WMlone's
personal |ife. Furthernore, Harris testified that WMl one had
pronpted the drug transaction by relaying to Harris a desperate

need to make noney qui ckly.



According to Harris, he changed the details of the
transaction several tinmes in an attenpt to frustrate WMalone
enough that he would lose interest in the transaction. It was
only after being called nine tinmes in five days and being
inplored by Mlone's proffered need for noney that Harris
rel ented and secured the cocai ne.

Kentucky Revised Statutes (KRS) 505.010 defines the
def ense of entrapnent as foll ows:

(1) A person is not guilty of an offense arising out

of proscribed conduct when:

(a) He was induced or encouraged to engage in
that conduct by a public servant or by a
person acting in cooperation wth a public
servant seeking to obtain evidence against
him for the purpose of crimnal prosecution;
and

(b) At t he tinme of t he i nducenent or
encour agenent, he was not otherw se disposed
to engage in such conduct.

(2) The relief afforded by subsection (1) i's

unavai | abl e when:

(a) The public servant or the person acting in

cooperation with a public servant nerely



affords the defendant an opportunity to
commt an offense; or
(b) The offense charged has physical injury or
the threat of physical injury as one (1) of
its elenents and the prosecution is based on
conduct causing or threatening such injury
to a person ot her than the person
perpetrating the entrapnent.
(3) The relief provided a defendant by subsection (1)

is a defense.

In refusing to instruct the jury on the defense of
entrapnment, the circuit court found that the Comonweal th had
proved that Harris was otherwise predisposed to commt the
of fense, and the actions of the police informant nerely afforded
him the opportunity to commt the crine. The only evidence on
whi ch this decision could be based is the testinony of Ml one.

Sinply put, the jury was presented with conflicting
t esti nony. If Malone is believed, he nerely afforded Harris an
opportunity to commt a crine he was otherw se predisposed to
commi t. However, if Harris is believed, he sinply acquiesced
followwng the repeated pleas of a long-tinme acquaintance, and
woul d not have engaged in the crimnal activity absent Ml one’s

persi stent requests. In this instance, the circuit court erred



in refusing to instruct the jury regarding entrapnent.

Harris was entrapped hinges upon the resolution of conflicting

testinmony, which is a question of fact to be decided by

jury. ?
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