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BEFCRE: BUCKI NGHAM GUI DUGLI, AND TACKETT, JUDGES.

TACKETT, JUDGE: Maxwell MDade appeals fromthe judgnent of the
Fulton Grcuit Court, which granted sunmmary judgnment in favor of
aucti oneer Marvin Al exander and Union Planters Bank of Kentucky,
in an action for rescission of a contract for the sale of rea
estate purchased at absol ute auction. MDade argues that the
contract should be rescinded due to a m stake anong the parties
as to the location of a building which was believed to be on the

property and subsequent surveys revealed it was not. MDade



argues that he would not have purchased the property if he
realized that the building, the former Qur Place Restaurant, was
not on the property, and that he bargai ned for the purchase of
the restaurant but did not receive it. The circuit court
granted sunmary judgnent in favor of Al exander and Union
Planters on the ground that McDade had rel eased Al exander from
all liability, and that Union Planters was not a party to the
sale and may retain the proceeds it received, as it was a
creditor of the property owner, Ron Mdss. MDade appeal s,
argui ng that summary judgnent was inproper. W affirm

The property in question was sold at absol ute auction
to satisfy the debt of Ron Mdss to Union Planters. The bank
sent a copy of the property description to Al exander, and
Al exander used that description in the contract with Miss to
sell the property at auction. Neither the bank, nor Mss, nor
Al exander, nor MDade had the property surveyed prior to
closing. A survey perforned by McDade after the property was
sol d reveal ed that the restaurant was not |ocated on the 1.4
acre |ot that was sold at the auction. MDade filed his action
seeki ng rescission of the contract. Sumrary judgnent was
entered and this appeal foll owed.

On appeal, McDade nmakes much of the fact that the
circuit judge at one notion hour expressed the opinion that “I

don’t think anybody’s going to get a sumrary judgnent out of
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this.” However, it nust be noted at the outset that opinions
expressed prior to ruling on the notion for sunmary | udgnent
have no bearing on the question of whether summary judgnent was
properly granted. The court is fully entitled to change its

m nd once all relevant information about the facts and the | aw
is heard and consi dered.

McDade’ s argunent can be summarized as follows: it is
inequitable to allow the auctioneer and bank to keep the
proceeds of the sale, when MDade believed that he was buying
the restaurant and not just 1.4 acres of enpty land. At tines,
McDade’ s argunent seens to be couched in terns of fraudul ent
m srepresentation, but he stops short of accusing Al exander and
Union Planters of acting wth the knowl edge that they were
advertising one thing and selling sonething else entirely.
McDade’ s argument, however, nust fail because of the provisions
of the contract between the parties, in which MDade rel eased
the auctioneer fromany liability for m stakes in the
description of the property, and assunmed the responsibility of
verifying the boundary lines prior to closing. By the
provi sions of the contract, MDade had 30 days prior to closing
to verify the boundaries and the validity of title, and agreed
that it was his responsibility to do so. Having thus failed to
act to protect his own interest, he nay not now seek to avoid

the provisions of the contract. As MDade is not entitled to



resci ssion of the contract,

| i kewi se he may not seek a return of

proceeds of the sale paid to Union Planters or the fee paid to

Al exander.

For the forgoing reasons, the judgnment of the Fulton

Circuit Court is affirned.

ALL CONCUR.
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