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BEFORE: BUCKI NGHAM COMWBS, and TACKETT, Judges.
BUCKI NGHAM JUDGE: Aaron Ruffin appeals froman order of the
Fayette Circuit Court denying his notion pursuant to RCOr! 11.42
to vacate his conviction and sentence. W affirm

A Fayette Circuit Court grand jury indicted Ruffin on
charges of first-degree assault, two counts of first-degree
robbery, third-degree assault, first-degree attenpted escape,
and terroristic threatening. Pursuant to a plea agreenent with

the Commonwealth, Ruffin pled guilty to first-degree assault,

! Kentucky Rules of Crimnal Procedure.



one count of first-degree robbery, and third-degree assault.
The Comonweal th recomrended a fifteen-year sentence on the
first-degree assault charge, a ten-year sentence on the first-
degree robbery charge, and a five-year sentence on the third-
degree assault charge. The agreenent did not state whether the
sentences woul d run concurrently or consecutively.

At the guilty plea proceeding, Ruffin advised the
trial court that he understood the three sentences could be run
consecutively for a total sentence of thirty years. Further,
Ruffin's counsel told the court that Ruffin was pleading guilty
under a conplicity theory, and Ruffin stated that he was the
| ook-out for the robbery commtted by another individual. The
Commonweal t h advi sed the court that Ruffin had also rel ated that
he was arned and standi ng outside the door when the robbery took
pl ace. At the sentencing hearing the court ran the sentences
consecutively for a total sentence of thirty years.

On Decenber 20, 2001, Ruffin filed a notion to vacate
his conviction and sentence pursuant to RCr 11.42. Therein, he
al l eged that he had received ineffective assistance of counse
and that there was prosecutorial msconduct at the guilty plea
proceeding. The circuit court entered an order denying the
noti on wi thout an evidentiary hearing. This appeal by Ruffin

f ol | owed.



Ruffin's first argunment is that he received
i neffective assistance of counsel due to counsel advising himto
plead guilty to both the first-degree robbery and the first-
degree assault charges. He clains that both charges arose out
of the same course of conduct and that the conviction of both
charges viol ated his doubl e jeopardy rights.

Ruffin’s counsel filed a notion to conpel the
Commonweal th to el ect between the robbery and the assault
charges in its prosecution of the case. The court denied the
nmotion. Ruffin contends that his counsel rendered ineffective
assistance in failing to cite the case of O Hara v.

Commonweal th, Ky., 781 S.W2d 514 (1989), a case in which an

assault conviction was reversed on the ground that it had nerged
into the robbery conviction. 1d. at 516. Ruffin clains that
this case was directly on point and that, had it been cited to
the court, it would have resulted in the dism ssal of the
assaul t charge.

The circuit court rejected Ruffin's argunment on the
ground that the O Hara case was not applicable to these facts.
More specifically, the court ruled that the case of Taylor v.

Commonweal th, Ky., 995 S.W2d 355 (1999), was on point. W

agree. In that case convictions for both robbery and assault
were affirmed on appeal, and the nerger argunent was rejected.

Id. at 363. The O Hara case was specifically distinguished from
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the facts therein. 1d. at 359. The facts in the Tayl or case
are identical to the facts in the case sub judice, and we reject
Ruffin’s argunment that counsel rendered ineffective assistance
in this regard

Ruffin al so argues that his counsel rendered
i neffective assistance in connection with the O Hara case by
failing to advise himthat he could enter a conditional guilty
pl ea pursuant to RCr 8.09 so as to challenge the court’s ruling
regardi ng the nerger of the robbery and assault charges. Since
the O Hara case had no applicability, this argunent is |ikew se
wi t hout nmerit.

Ruffin’s second argunent is that he received
i neffective assistance of counsel due to counsel’s failure to
fully advise himin regard to the entry of his guilty pleas.
Specifically, he asserts that he was not adequately inforned
that he coul d receive consecutive sentences. Because the record
of the guilty plea proceeding shows that the court explicitly
informed Ruffin of the possibility that his sentences could run
consecutively for a total of thirty years, and because Ruffin
i ndi cated that he understood that the court could so sentence
him it is clear that the record indicates otherw se. Further,
the record is clear that Ruffin’ s plea was entered know ngly,

freely, voluntarily, and intelligently.



Ruffin's third argunent is that he received
i neffective assistance of counsel due to counsel’s failure to
nove the court to suppress his confession. He states that an
i nvestigation by counsel would have reveal ed that he confessed
prior to being advised of his Mranda rights. He notes that
“the record does not specifically, disclose whether Appellant
had been read his rights and waived themin this case.” He also
notes that “the record is silent as to waiver.” W reject his
argunent because there is no indication that Ruffin was not
advi sed of his rights prior to confessing.

Ruffin's fourth argunment is that he received
i neffective assistance of counsel due to counsel’s failing to
object to the prosecutor’s actions and all eged m sconduct during
the guilty plea proceeding. He asserts that “the Comonweal t h
made the plea not the Appellant.” 1In other words, he contends
that the Conmonwealth stated its version of the facts of the
case and thereby inproperly entered the guilty plea for him
Because Ruffin admtted to the court that he served as a | ook-
out while his acconplice conmtted the robbery, that he knew his
acconplice was armed with a gun, and that he hinself was arned
with a gun and was standi ng outside the door, his argunent that
his counsel rendered ineffective assistance in this regard is
clearly without nerit.

The order of the Fayette Circuit Court is affirned.
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ALL CONCUR.
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