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BEFORE: EMBERTON, CHI EF JUDGE; BUCKI NGHAM AND PAI SLEY, JUDGES.
PAI SLEY, JUDGE: This is a petition for review from an opini on
of the Workers’ Conpensation Board affirm ng an opinion and
order of an Admi nistrative Law Judge (ALJ) awardi ng permanent
total disability benefits to WIllie Kenneth Lawson. For the
reasons stated hereafter, we affirm

Lawson worked as an underground coal nminer for nore

than twenty-eight years, the |l ast eighteen of which were spent



in the enploynment of Manal apan Mning Co., Inc. In 1996 he
suffered a work-related injury when a rock which he was pulling
broke | oose and caused himto fall backward across a cabl e,
injuring his back. Although Lawson returned to work after
several nonths, he testified that he continued to suffer pain in
his back and left |leg. Lawson suffered another work-related
injury in 1999, when he turned while noving a rock and felt pain
down his left leg and, ultimately, in his right leg. He did not
return to work after the 1999 injury.

Lawson filed a claimfor benefits in Novenber 1999.
Based on the evidence, the ALJ determ ned that the conbination
of the 1996 and the 1999 injuries resulted in a permanent and
total occupational disability. Mre specifically, the ALJ found
that the 1999 event resulted in an injury as defined by KRS
342.0011(1), as well as depression stenmng fromthe injury.
Rel yi ng on the opinion of Dr. Robert Goodnman, the ALJ assignhed a
5% functional inpairnent rating to the two injuries, with
one-hal f assigned to each of the injurious events and arousal s.
Then, taking into consideration the opinion of Dr. Janes Bean as
wel | as the evidence regardi ng Lawson’s age, education, and work
experience, and noting the type of work Lawson customarily
performed, the ALJ nmultiplied the 1996 inpairnment rating by a
factor of 2, thereby finding that a 5% permanent occupati onal

disability resulted fromthe 1996 injury. Liability for the
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1996 injury was equally divided between the Special Fund and
Manal apan as a self-insured entity. Liability for the renai nder
of the award of permanent total occupational disability was
assigned to Manal apan as an insured of Anerican M ning |Insurance
Co. (appellant). The board affirnmed the opinion and award on
appeal, and this petition for review foll owed.

Appel lant first contends that the ALJ erred by finding
that Lawson suffered an injury in 1999. However, our review of
the record clearly shows that the evidence supports the ALJ' s
finding. KRS 342.0011(1) defines an injury as “any work-rel ated
traumatic event or series of traumatic events, including
curmul ative trauma, arising out of and in the course of
enpl oyment which is the proxi mate cause producing a harnfu
change in the human organi sm evi denced by objective nedica
findings.” Appellant asserts that Dr. Goodnman relied on
Lawson’ s subj ective conplaints in reaching his opinion even
t hough di agnostic tests did not show any worseni ng of Lawson’'s

condition after 1996. However, relying on G bbs v. Premer

Scale Co./Indiana Scale Co., Ky., 50 S.W3d 754 (2000), and

Staples, Inc. v. Konvelski, Ky., 56 S.W3d 412 (2001), the board

correctly resolved this issue in favor of Lawson by concl udi ng
t hat al t hough

the statute requires objective nedica

findings to establish the existence of an

injury, there is no requirenent that this
can only be acconplished by specialized or
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sophi sticated testing. As recounted in the
nmedi cal evidence summari zed above, after the
1999 event Lawson denonstrated a decrease in
the ability to performstraight |eg raising,
pal pabl e nuscl e spasm radi cul opat hy and
pain in both legs, as well as |oss of reflex
in the knees and ankles bilaterally. These
opi ni ons were made based on direct
observation and physical exam nation by the
i ndi vi dual physicians and constitute

obj ective nedical findings necessary to
establish the existence of an injury.

Mor eover, al though appell ant argues that the 1999
event could not have caused the work injury since Lawson was
also injured in 1996, we agree with the board that this issue

was settled in McNutt Construction Co./First General Services v.

Scott, Ky., 40 S.W3d 854, 859 (2001), which held that “[w] here
wor k-rel ated trauna causes a dornmant degenerative condition to
beconme disabling and to result in a functional inpairnent, the
trauma is the proxi mate cause of the harnful change; hence, the
har nful change conmes within the definition of an injury.”
(Footnote omtted.) Having reviewed the record, we cannot say
that the board has “overl ooked or misconstrued controlling | aw
or commtted an error in assessing the evidence so flagrant as

to cause gross injustice.” Daniel v. Arnto Steel Co., L.P., Ky.

App., 913 S.W2d 797, 798 (1995). Appellant therefore is not
entitled to relief on this ground.

Next, appellant contends that substantial evidence did
not support the ALJ's and the board s finding that 2.5%

functional inpairnment was attributable to the 1999 accident, as
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an apportionnent of 2.5%is not in accordance with the AVA
“Quides to the Eval uation of Permanent |npairnent.” However,
this argunment | acks nerit since the record shows that Dr.
Goodman in fact found there was a 5% i npai rnent under the
GQuides. The 2.5%figure sinply resulted froman apporti onnent
of the inpairnment between the two injuries.

Next, appellant argues that substantial evidence did
not support the ALJ' s finding of a psychol ogical or psychiatric
overlay. W disagree.

The medi cal evidence included the report of a
psychiatrist, Dr. David Shraberg, and the report and suppl enent
of a Master’s |evel psychol ogist, Reba More. Shraberg
di agnosed Lawson’s condition as invol ving an adj ustnment di sorder
of adult life with depressed nood resol ved, and he did not
assi gn any permanent functional inpairnent rating relating to
the 1999 injury. Moore, by contrast, diagnosed Lawson’s
condition as including a depressive disorder, as well as a
readi ng and phonol ogi cal disorder, and she assigned a 30%
functional inmpairnment to the 1999 injury. Additionally, Lawson
testified regarding his synptons of depression and stated that
he had been prescribed Prozac by his treating physician.

Contrary to appellant’s assertion that More failed to
address whet her the di agnosed depression directly resulted from

a work-rel ated accident, the record shows that More’ s report
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clearly stated her opinion that Lawson’s depression resulted
fromthe 1999 injury. Moreover, the ALJ' s opinion and award
clearly showed that he considered both Mbore’'s and Lawson’'s
testinmony in concluding that Lawson suffered from depression as
a result of the 1999 injury. As stated by the board,

[o] nce evidence is properly admtted, it
beconmes a question of weight and credibility
for the ALJ. VWhile American woul d rather
the ALJ relied on Dr. Shraberg, it is clear
that this is a question of nothing nore than
conflicting testinony and the ALJ is
permtted wi de discretion in choosing whom
and what to believe.

See Paramount Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418

(1985). Having reviewed the record, we conclude that the ALJ
did not abuse his discretion when making his findings regarding
Lawson’ s psychol ogi cal condition.

Finally, appellant asserts that the ALJ erred by
assigning it liability for permanent total disability as defined

in Gsborne v. Johnson, Ky., 432 S.W2d 800 (1968). W disagree.

The suprenme court recently confirmed the validity of
the Gsborne definition of permanent total disability by hol ding

inlra A Watson Departnent Store v. Hamlton, Ky., 34 S.W3d

48, 51 (2000), that

[a]n analysis of the factors set forth
in KRS 342.0011(11)(b), (11)(c), and (34)
clearly requires an individualized
determ nati on of what the worker is and is
not able to do after recovering fromthe
work injury. Consistent with Gsborne v.
Johnson, supra, it necessarily includes a
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consi deration of factors such as the

wor ker's post-injury physical, enotional,
intellectual, and vocational status and how
those factors interact. It also includes a
consi deration of the l|ikelihood that the
particul ar worker would be able to find work
consi stently under normal enpl oynent
conditions. A worker's ability to do so is
af fected by factors such as whet her the

i ndividual will be able to work dependably
and whet her the worker's physica
restrictions will interfere with vocationa
capabilities. The definition of "work"
clearly contenplates that a worker is not
required to be honmebound in order to be
found to be totally occupationally disabl ed.

Thus, the board did not err bel ow when it found, based on
WAt son, that

[t]he ALJ was well within his authority,
based on Lawson’s functional illiteracy,
work history, his testinony of his ability
to engage in |labor after 1996 and his
inability to |l abor after 1999, vocationa
testinmony fromthe physicians, as well as
the significant medical restrictions

i nposed, to determ ne Lawson was totally and
occupational | y di sabl ed.

We concl ude that appellant is not entitled to relief on this
gr ound.
The board’ s opinion is affirned.

ALL CONCUR
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