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JUDGE. !

SCHRCDER, JUDGE. Kenneth Cimotta appeals his convictions for
trafficking in marijuana (KRS 218A. 1421), possession of drug
par aphernalia (KRS 218A.500), first-degree possession of a
control | ed substance (KRS 218A. 1415), and operating a notor

vehicle with al cohol concentration of or above 0.08 or while

! Seni or Judge Huddl eston sitting as Special Judge by assignnent of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and KRS
21.580.



under the influence of al cohol or other substance (KRS
189A. 010), under a conditional plea for which he received a
total sentence of four years, probated for five years. H's
conditional plea reserved the right to appeal the trial court’s
denial of his notion to suppress — which alleged that the police
di d not have reasonabl e suspicion to stop him and | acked
probabl e cause for the arrest. W agree with Cmotta that the
police detective did not have a reasonabl e suspicion for the
stop. Therefore, we reverse and renmand.

The trial court nmade the following findings as to the
stop of Cimotta s vehicle:

Testinmony of Detective A dham of the KSP was

that police were conducting an investigation

of a stolen vehicle at a trailer park off

H ghway 447 at 4:00 a.m O dham further

testified that while the investigation was

bei ng conducted, the Defendant drove slowy

by the area, then pulled “halfway” into a

driveway, then attenpted to back out of the

driveway. O dhamtestified that he

considered this activity to be suspicious

and went to investigate.
The Commonweal th argues that based on these findings, the trial
court correctly found that the stop of appellant’s vehicle was

supported by a reasonable articul abl e suspicion. W disagree.

Onelas v. United States, 517 U S. 690, 116 S. C.

1657, 134 L. Ed. 2d 911 (1996), stands for the proposition that
determ nations of reasonabl e suspicion should be reviewd de

novo by the appellate court on appeal, but at the same tineg,
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gi ving due weight to the inferences drawn fromthe facts by the
trial judge and | ocal |aw enforcenent officers. W agree with
t he Conmonweal th that an officer may stop a vehicle when an
of fi cer observes unusual conduct |eading himto conclude, in
l'ight of experience, that crimnal activity is afoot. See Terry
v. Chio, 392 U.S. 1, 88 S. C. 1868, 20 L. Ed. 2d 889 (1968).

We believe that slow ng down while driving past a
police cruiser on the side of the road, and then turning into a
driveway, and then starting to back out does not constitute
unusual conduct fromwhich a police officer could concl ude
crimnal activity is afoot, for which he could stop the vehicle.
Looking further into the record, Detective O dhamadmtted he
di d not suspect Cimotta in connection with the stolen truck and
di d not suspect Cimotta of commtting a traffic violation.
Det ecti ve O dham could not even tell if Cmotta | ooked at the
police as he passed. The driveway was a quarter of a mle past
the police. Detective Adham on a suspicion, blocked
Cmotta s vehicle, ran a registration check and a Iicense check
with nothing amss. Only then did he notice the license plate
[ight was out. Only when the second officer arrived and
Cmotta refused to allow a search of his vehicle did things get
out of hand. W believe the suspicion to stop the vehicle was
not reasonable. Therefore, the stop violated Cmotta s right

to be free from an unreasonabl e search and sei zure under the



Fourth Anmendnent to the United States Constitution, and under
Section 10 of the Kentucky Constitution.

In holding there was no reasonabl e suspicion for

stopping the vehicle, it follows that the subsequent arrest for
DU and the subsequent search of the vehicle should have been
suppressed. Therefore, the second argunent, that there was no
probabl e cause for the arrest, becones noot.

For the foregoing reasons, the judgnent of the Hardin
Crcuit Court is reversed, and the matter remanded to permt
Cmotta to wthdraw his guilty plea and for other proceedi ngs

consi stent with this opinion.
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