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BEFORE: BAKER AND SCHRODER, JUDGES; and HUDDLESTON, SENI OR
JUDGE. !

BAKER, JUDGE: Kenneth Martin brings this appeal from an August
29, 2002, judgnent of the Kenton Circuit Court. We affirm

Appel I ant was indicted by the Kenton County G and Jury
upon two counts of second degree rape and upon one count of

first degree sexual abuse. Appellant allegedly conmtted the

! Senior Status Joseph R Huddl eston sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution



af orenenti oned of fenses upon a juvenile, age thirteen. A jury
ultimately found appellant guilty of first degree sexual abuse,
and the trial court sentenced appellant to five years’

i mprisonnment. This appeal follows.

Appel  ant asserts the trial court commtted reversible
error by allowing a Coomonwealth’s witness to read froma
transcription of a destroyed audi otape. Detective Jim Coots
apparently took appellant’s statenment after he was arrested,
appel lant’ s statenent was then recorded by audi otape. Detective
Coots testified that he gave the audi otape recordi ng of
appellant’s statenment to his secretary, and the secretary typed
a transcript of the audi otape. Apparently, the secretary was
unabl e to understand portions of the audi otape and typed
“i naudi bl e” to indicate those portions. After receiving the
transcript, Detective Coots stated that he listened to the
audi ot ape and al so was unabl e to deci pher the inaudible portions
thereof. Thereafter, the prosecutor requested a copy of the
audi ot ape. Detective Coots gave the audiotape to the police |ab
to be copied. Upon return of the audi otape fromthe police |ab,
Detective Coots testified that the original audi otape was bl ank
and the “copi ed” audi otape was al so bl ank.

During trial, Detective Coots affirned that the

transcri pt of the audi otape was accurate. He read portions of



the transcript during his testinmony and was questi oned by both
t he Commonweal t h and def ense counsel concerni ng sane.

We initially observe that the destruction of the
audi ot ape appears to have been accidental; there was no
al l egation of inproper notive on the part of the police
depart nent.

We view the Cormmonweal th’s use of the transcri pt
during Detective Coots testinony as proper; our reasoning being
that it constituted a “past recollection recorded” under Ky. R
Evid. (KRE) 803(5):

A menorandum or record concerning a nmatter

about which a wi tness once had know edge but

now has insufficient recollection to enable

the witness to testify fully and accurately,

shown to have been nade or adopted by the

Wi t ness when the matter was fresh in the

witness’ nenory and to reflect that

knowl edge correctly. If admtted, the

menor andum or record may be read into

evi dence but nmay not be received as an

exhibit unless offered by an adverse party.

It is undisputed that Detective Coots was present
during the taking of appellant’s statenent and, thus, “once had
know edge” of sane. It is also clear that Detective Coots
| acked the present nmenory at trial to clearly recount
appel lant’s statement with the detail to which it was recorded
on the transcript. However, Detective Coots did verify the

general accuracy of the transcript as required by KRE 803(5).

Upon the whole, we are of the opinion that the transcript was



properly utilized by the Commonweal th during Detective Coots’
testi nony under KRE 803(5).

Appel l ant alternatively contends that the transcri pt
shoul d have been admitted into evidence. The trial court
allowed the totality of the transcript to be used during the
exam nation and cross-exam nation of Detective Coots, but the
transcript was never admtted into evidence as an exhibit. Upon
exam nation of the record, we were unable to |locate a copy of
the transcript. Under these circunstances, we nust reject
appel l ant’ s contenti on.

Appel I ant next argues that the trial court erred by
failing to give the lesser included jury instruction of second
degree sexual abuse. W disagree.

It is well-established that:

An instruction on a | esser-included offense

is appropriate if and only if on the given

evi dence a reasonable juror could entertain

reasonabl e doubt of the defendant’s guilt on

the greater charge, but believe beyond a

reasonabl e doubt that the defendant is

guilty of the | esser offense.

Ski nner v. Commonweal th, Ky., 864 S.W2d 290, 298 (1993).

In this appeal, the relevant elenents of first degree
sexual abuse are that the perpetrator subjected the victimto
sexual contact and the victi mwas incapable of consent because
she was physically hel pl ess; the relevant el enents of second

degree sexual abuse are that the perpetrator subjected the



victim who was |ess than fourteen years of age, to sexua
contact. Thus, the crucial distinction between first degree and
second degree sexual abuse is whether the victimwas “physically
hel pl ess” at the time of the abuse. “Physically helpless” is
defined as neaning “a person [who] is unconscious or for any

ot her reason is physically unable to communicate a willingness
to act.”

The thirteen year old victimtestified that she was
asl eep and was awakened by appel l ant’s hand and/or penis
penetrating her. The evidence showed that the victimwas asl eep
when the attack began. Considering this evidence, we cannot say
that a reasonable juror could have entertai ned a reasonable
doubt upon appellant’s guilt of first degree sexual abuse, but
rat her believed beyond a reasonabl e doubt that appellant was
guilty of second degree sexual abuse. Sinply put, the
Commonweal th proved beyond a reasonabl e doubt that the victim
was “physically hel pless.” Hence, we hold that appellant was
not entitled to a jury instruction upon the offense of second
degree sexual abuse.

For the foregoing reasons, the judgnent of the Kenton
Crcuit Court is affirmed.

ALL CONCUR
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