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BEFORE: KNOPF, TACKETT, AND VANMETER, JUDGES.

TACKETT, JUDGE: Lloyd Knotts and Jackie Knotts appeal from a
summary judgnent entered in favor of Zurich I nsurance Conpany in
the Knottses’ bad faith action against Zurich for an all eged
failure to pronptly settle a claim The circuit court held that
the Unfair Clains Settlenent Practices Act, Kentucky Revised
Statute (KRS) 304.12-230, does not apply once litigation begins.

We agree, and affirm



LI oyd Knotts was injured at a job site when he was
wor ki ng as an i ndependent contractor on the prem ses of Zurich’s
i nsured, Lawson-Mardon, Inc. The accident took place on
Novenber 10, 1992. Knotts filed suit on January 14, 1993.

Prior to filing suit, the attorney for Knotts sent a letter on
Novenber 30, 1992, to the insured demandi ng paynent of al

medi cal expenses and future therapy for Knotts, and full paynent
for the job he was worki ng on when the injury occurred. The
letter further stated that “[a]fter M. Knotts reaches nmaxi nmum
medi cal inprovenment, we will negotiate conclusion of this
matter. |If this proposal is not satisfactory to you, please |et
us know so we can proceed with litigation.” This letter was
evidently sent to Zurich, and on Decenber 10, 1992, Zurich
responded to the demand by sending a | etter acknow edgi ng the
attorney’ s representation of Knotts and stating “W are in the
initial stages of our investigation of this accident.

Therefore, as you may well understand, we are not in a position
to discuss liability. . . . [Als we are not M. Knott’'s [sic]
wor kers conpensation carrier, we cannot nake paynment of his

nmedi cal expenses as you requested . . . .” Knotts’ attorney

t hen advised his client, in a letter dated Decenber 18, 1992, *“I
recommend beginning suit right amay. It |ooks like they are

going to stall wus.”



The underlying action went to trial, and Knotts was
awar ded $1, 202, 104. 29 in damages, reduced by 20% after
apportionment of liability to Knotts for his own negligence.
That verdict and damages award was affirmed by this Court in
1996. Litigation commenced on this bad faith action in 1997.
The circuit court granted summary judgnment in Zurich's favor
after concluding that the statute upon which the claimis based,
t he UCSPA, does not apply to conduct that occurs after
litigation comences. This appeal foll owed.

The statute in question, KRS 304.12-230, reads as
follows in its entirety:

It is an unfair clains settlenent practice
for any person to commt or perform any of
the foll owm ng acts or om ssions:

(1) M srepresenting pertinent facts or

i nsurance policy provisions relating to
coverages at issue;

(2) Failing to acknow edge and act
reasonably pronptly upon conmuni cations with
respect to clains arising under insurance
pol i ci es;

(3) Failing to adopt and i npl enent
reasonabl e standards for the pronpt

i nvestigation of clains arising under

i nsurance policies;

(4) Refusing to pay clains wthout
conducting a reasonabl e investigation based
upon all avail able information;

(5) Failing to affirmor deny coverage of
claims within a reasonable tine after proof
of | oss statenments have been conpl et ed;

(6) Not attenpting in good faith to

ef fectuate pronpt, fair and equitable
settlenents of clains in which liability has
becone reasonably clear;



(7) Conpelling insureds to institute
litigation to recover anpunts due under an

i nsurance policy by offering substantially

| ess than the amobunts ultimately recovered
in actions brought by such insureds;

(8) Attenpting to settle a claimfor |ess

t han the ampbunt to which a reasonabl e man
woul d have believed he was entitled by
reference to witten or printed advertising
mat eri al acconpanyi ng or made part of an
appl i cation;

(9) Attenpting to settle clains on the basis
of an application which was altered w thout
notice to, or know edge or consent of the

i nsur ed;

(10) Making clains paynents to insureds or
beneficiaries not acconpani ed by statenent
setting forth the coverage under which the
paynents are bei ng nmade;

(11) Making known to insureds or clainmants a
policy of appealing fromarbitration awards
in favor of insureds or claimants for the
pur pose of conpelling themto accept

settl enents or conpronises |less than the
anount awarded in arbitration;

(12) Del aying the investigation or paynent
of clainms by requiring an insured, claimnt,
or the physician of either to subnmt a
prelimnary claimreport and then requiring
t he subsequent subm ssion of formal proof of
| oss forms, both of which subm ssions
contain substantially the sane information,;
(13) Failing to pronptly settle clains,
where liability has becone reasonably clear,
under one (1) portion of the insurance
policy coverage in order to influence

settl enents under other portions of the

i nsurance policy coverage;

(14) Failing to pronptly provide a
reasonabl e expl anation of the basis in the

i nsurance policy in relation to the facts or
applicable Iaw for denial of a claimor for
the offer of a conprom se settlenent; or
(15) Failing to conply with the decision of
an i ndependent review entity to provide
coverage for a covered person as a result of
an external review in accordance with KRS



304.17A- 621, 304.17A-623, and 304. 17A-625.

The circuit court concluded, based on the |anguage of
the statute, that the legislature did not intend for the statute
to regul ate anything but conduct of insurance conpanies in
adj ustnment of clains, as distinct from conduct during
litigation. The circuit court stated in its opinion that if the
| egislature "had intended to have the statute regul ate
litigation conduct it could clearly have provided so . . . by
addi ng such | anguage."” The court added, "the rational e behind
the UCSPA is to give an incentive to the insurance conpanies to
efficiently and quickly facilitate settl enent of clains,
preventing unnecessary costs and avoiding litigation fees, which
aids in judicial efficiency. Once the Plaintiff files the
claim the incentive provided by the statute to settle the
clainms is renoved. "

To reach this decision, the circuit court turned to
cases fromother jurisdictions which addressed siml ar
guestions. For exanple, the court discussed the case of

Ti nber | ake Construction Co. v. USF&G 71 F.3d 335 (10'" Gir.

1995), in which a simlar statute was considered. The court in
Ti nber | ake hel d that except in sanme instances, evidence of

litigation conduct should not be admtted as proof of bad faith
on the grounds of public policy. "To hold otherw se, would deny

i nsurance attorneys from'zealously and effectively' advocating
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on behalf of their clients.” Record on Appeal (“R A7) at 1891.

The court in Tinberl ake reasoned that once litigation conmences,

other rules, particularly the Rules of G vil Procedure, provide
redress for inproper conduct of litigants.
The circuit court also considered the case of Prem um

Fi nance Co. v. Enployers Reinsurance Corp., 761 F. Supp. 450

(WD. La. 1991), which involved another simlar statute. The

court in Prem um Fi nance determ ned that the purpose of the

statute was to provide an incentive to insurance conpanies to
qui ckly resolve clains and avoid litigation costs. The court in
that case stated that it would be duplicative for the statute to
apply post-litigation, since the incentive to settle clains
woul d no | onger exist.

Consi dering those cases and ot hers, the court
determ ned that "the statute should control only those matters
involved in adjusting clains or pre-litigation conduct and
shoul d not be extended to conduct once litigation begins. Here,
t hat woul d mean Zurich's conduct is only relevant . . . fromthe
date of the accident . . . until the date suit was initiated

" R A at 1892.

At the outset, we note that the circuit court's
conclusion that the statute was unanbiguous in its treatnent of
"clains" as distinct fromlitigation is correct. The statute

clearly distinguishes "clains" from"litigation", and does not
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i ncl ude | anguage that indicates a contrary intent. As the
circuit court has correctly noted, the General Assenbly could
easily have stated that the statute was intended to apply to
l[itigation as well as pre-litigation clains adjustnment, but did
not. It is a maximof statutory construction that

it is not our function “to add to or
subtract fromthe | egislative enactnment nor
di scover neani ng not reasonably

ascertai nable fromthe | anguage used.” W
are directed to follow the clear |anguage of
the statute and when “pl ain and unanbi guous”
words are enpl oyed, we nust apply those
terms “W thout resort to any construction or
interpretation.”

Smth v. Commonwealth, Ky. App., 41 S.W3d 458, 460 (2001)

(citations omtted).

On appeal, the Appellants argue that the circuit
court's concl usion was erroneous, and attenpt several different
argunents to reach this conclusion. W reject each one in turn.

First, they argue that the holding is contrary to the
public policy of the Cormonwealth, claimng that interpreting
the statute as the circuit court did frustrates the intended
pur pose of the statute. W disagree. The intended purpose of
the statute is reasonably clear fromthe plain | anguage of the
statute. That purpose is to regulate the clainms adjustnent
process, and provide protection to the general public by
encouragi ng settlenment of clainms without litigation. W do not

agree with the Appellants' assertion that the purpose of the
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statute woul d be frustrated by not extending the statute to
cover litigation conduct, because as other courts have pointed
out, there are rules in place to protect parties from needl ess
[itigation. W |likew se reject the contention that affirmng
the circuit court's holding would only encourage insurance
conpanies to "make litigation — not settlenent — a goal of

cl ai ms adjusting, knowi ng that nothing they did after the date
of filing could constitute bad faith.” W do not agree with the
Appel  ants’ assertion, given that everything the insurance
conpany does prior to the institution of litigation would stil
be subject to the UCSPA s provisions. Rather, the insurance
conpany woul d be obligated to deal fairly with claimants prior
to the institution of litigation, knowing that stalling the
claimant into filing suit could backfire in a later bad faith
action. W therefore reject this contention.

Next, the Appellants claimthat because the conduct
conpl ai ned of does not involve the litigation conduct of the
l[itigants or their counsel, the UCSPA should be held to apply.
Essentially, the Appellants argue that because Zurich refused to
settle the case even though, the Appellants claim liability was
reasonably clear, Zurich violated the UCSPA. W also note that
the Appellants’ claimthat they are not criticizing the
[itigation conduct of Zurich is inaccurate, because anong the

Appel l ants’ contentions in this action is that Zurich pursued a
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frivol ous appeal in the underlying case, sonething that cannot
be descri bed as anything other than litigation conduct. Zurich
responds by stating that once the formal litigation process is
begun, | awyer conduct is inextricably intertwined with that of
the client during the course of the process. To extend the
UCSPA to post-litigation conduct, says Zurich, would violate the
Kentucky Constitution's separation of powers schene established
in Sections 27 and 28, because it neans that the Genera

Assenbly woul d have attenpted to regul ate the conduct of
attorneys, sonething that is expressly reserved to the Suprene
Court in Section 116 of the Constitution. Further, Zurich
states, Section 51's prohibition that "no law . . . shall relate
to nore than one subject, and that subject shall be expressed in
the title" would be violated if the statute were extended to
litigation conduct, because the statute falls under the title

"I nsurance" but would al so regul ate persons who are not

i nsurance conpani es. Merely because these particular plaintiffs
are not claimng that the conmpany's attorneys did anything
wrong, they argue, does not change the fact that the application
of the statute post-litigation would violate the Constitution
because any litigant thereafter could challenge litigation
conduct once the precedent is set. W agree that the statute

cannot be so interpreted without violating the Constitution.



The Appellants contend that established case | aw
recogni zes a right to sue for bad faith conduct even after
[itigation had cornmenced, citing two cases decided prior to the

enact ment of the UCSPA, State Farm Mut. Ins. Co. v. Marcum Ky.,

420 S.W2d 113 (1967) and Gundy v. Manchester Ins. and

Indemmity Co., Ky., 425 S.W2d 735 (1968) and one case, Wttner

v. Jones, Ky., 864 S.W2d 885 (1993), decided after the
statute's enactnment. In Wttner, the issue of the statute's
applicability to post-litigation conduct was not addressed at
all, and so Wttner is not relevant to our determ nation here.
Li kewi se, the two cases decided prior to the UCSPA are not
rel evant, because the UCSPA s enactnent supersedes their
hol dings. W therefore do not recogni ze these cited cases as
bi nding authority in this matter.

Li kewi se, we do not agree with Appellants with respect

to the inport of the holding of Farmand Mut. Ins. Co. v.

Johnson, Ky., 36 S.W3d 368 (2000), in which Farm and had ar gued
that the anmpbunt of its obligation was "fairly debatabl e" under
the circunmstances. One of the clainms in Farnm and was that the
insurer forced the insured to initiate litigation by offering an
anount substantially less than the anpunt ultimately recovered
in violation of subsection 7 of the statute, and did not involve

conduct after litigation had commenced. W do not agree with
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Appel lants that Farm and inplies that post-litigation conduct
can be the subject of an action under the UCSPA
The Appellants also rely on another out-of -

jurisdiction case, Wite v. Western Title Ins. Co., 710 P.2d 309

(Cal. 1985), which rejected the insurer's contention that "once
suit has been filed, the insurer stands in an adversary position
to the insured and no | onger owes a duty of good faith and fair

dealing.” 1d. at 316. However, as Zurich notes, White has been

criticized by other California courts, one of which noted that
"[t]reatnment of Wiite as precedent by the Courts of Appeal has .
to the extent such is possible by the internedi ate appell ate

courts, limted its application.” California Physicians'

Service v. Superior Court, 9 Cal. App. 4'" 1321, 1328 (1992).

For the foregoing reasons, we affirmthe judgnent of
the Jefferson Circuit Court.

ALL CONCUR
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