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BEFORE: BAKER, COVBS, AND SCHRODER, JUDGES.
SCHRODER, JUDGE. This is an appeal fromthe Daviess Crcuit
Court denying appellant’s pro se notion for relief pursuant to
CR 60. 02. Because the appellant’s changed physical condition is
not an extraordinary condition as contenplated by CR 60.02(f),
and because no evidence exists warranting a new trial pursuant
to CR 60.02(b), we affirm

In 1995, Janes Sinnett stood trial and was found guilty of

three counts of Sexual Abuse in the First Degree, five counts of



Sodony in the First Degree, one count of Sodony in the Second
Degree, and one count of Rape in the First Degree. The jury

fi xed sentences for the various counts and reconmended that they
run consecutively for a total of 133 years. The trial court
adopted the jury’'s recomendati on and M. Sinnett was sentenced
to a total of 133 years. M. Sinnett appealed directly to the
Kent ucky Suprenme Court, citing inproper adm ssion of certain
hear say evi dence; the Suprene Court affirmed the conviction. In
1997, M. Sinnett filed a notion pursuant to RCr 11.42 raising
ten issues, along wwth a notion for an evidentiary hearing. The
trial court overruled both notions. M. Sinnett appeal ed, and
this Court affirmed in part, reversed in part, and remanded for
an evidentiary hearing to address the issue of whether M.
Sinnett’s counsel was rendered ineffective where evidence of his
i npot ency was not introduced at trial. Prior to the hearing,

M. Sinnett entered a notion for |eave of court to allow other
argunents concerning ineffective assistance of counsel. The
trial court denied the notion, and determned that M. Sinnett
and his counsel had nade a strategic decision to w thhold

evi dence of his inpotency. That ruling was appeal ed, and this
Court affirnmed the judgnent of the trial court. M. Sinnett

next filed a notion pursuant to CR 60.02, seeking |eave to enter

a guilty plea to lesser charges in return for a reduced sentence



of fifteen years. That notion was denied and M. Sinnett now
appeal s.

Taking into account that the record before this Court is
inconplete, it seens that M. Sinnett is seeking relief, in
part, under CR 60.02(f), which provides relief froma fina

j udgnment where the basis for relief is of an “extraordi nary

nature.” M. Sinnett attenpts to argue that the extraordinary
circunstance is his termnal illness and generally poor
prognosis. Wile M. Sinnett’s illness is unfortunate, a change

i n physical condition may not be the basis for an anendnent of a

final judgnent under CR 60.02(f). See Cawood v. Cawood, Ky.,

329 S.W2d 569 (1959) (denying notion for an anmendnent to a
final order of dissolution of marriage where w fe subsequently
was di agnosed with cancer).

M. Sinnett also seeks to revive a plea bargain that was
rejected by the lower court. At the time of the evidentiary
hearing concerning ineffective assistance of counsel, M.
Sinnett and the Commonweal th entered an agreed order amendi ng
t he sentence and convictions in exchange for an Alford pl ea.
Thi s agreenent cane about in light of M. Sinnett’s term na
medi cal condition, his advanced age, and the victins
willingness to consent to such an agreenment. However, the tria
court rejected the agreed order. In this appeal, M. Sinnett

seens to be arguing that he was not properly advised of the

-3-



nmeani ng of an Alford plea, and that his current understandi ng
anounts to new y discovered evidence warranting relief under CR
60. 02(b). Such relief is not available here. Facts not in

exi stence at the tinme of trial do not constitute a ground for a
new trial because of newy discovered evidence. Wods v.

Kentucky Traction & Termnal Co., 252 Ky. 78, 65 S.W2d 961

(1933). Furthernore, the newly discovered evidence nust be
concl usive and reasonably certain to render a different result
upon retrial. 1d. Even if this Court is wlling to accept M.
Sinnett’s characterization of his current understandi ng of
Alford pleas to be ‘evidence’, it cannot be stated that this
‘evidence’ existed at trial. Nor can it be concluded that M.
Sinnett’s understanding of an Alford plea woul d have changed the
outconme of the trial. Therefore, M. Sinnett is not entitled to
relief under CR 60.02(b)

For the foregoing reasons, the judgnent of the Daviess

Circuit Court is affirned.
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