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SCHRODER, JUDGE. This is an appeal from an order denyi ng
appellant’s notion to alter or anend a dissolution decree which
awar ded the parties joint custody of the two m nor children,

wi th appel |l ee bei ng naned residential custodian. Appell ant
argues that the trial court erred in awardi ng residenti al
custody to appell ee when there was evidence that appellee is
living with a man out-of -wedl ock, drinks alcohol in front of the

children, and purchased a pair of thong underwear for their ten-



year-ol d daughter. Upon review of the record, we cannot say
that the trial court abused its discretion in awarding

residential custody to appellee. Hence, we affirm

Appel I ant, Johnny Walters, and appel |l ee, LaDonna
Walters (now Bailey), were married in 1991. Two children were
born of the marriage, Megan, born Novenmber 12, 1991, and
Jonat han, born Septenber 19, 1994. Johnny filed for divorce on
Novenber 15, 2001, and hearings on the nmatter followed on
Decenber 11, 2001, and April 18, 2002. On June 21, 2002, the
court entered its decree of dissolution wherein it awarded the
parties joint custody of the children with LaDonna bei ng named
residential custodian. The court found that, although both
parties were fit and proper persons to have custody, LaDonna was
“nore able to neet the day to day needs of the children and can
provide a nore normal routine for the children because of the
Petitioner’s work schedule.” The court acknow edged t hat
LaDonna acted as primary caregiver until the tenporary split
custody order was entered. Johnny was given visitation
according to the standard visitation schedule of the El eventh
Judicial Grcuit. Johnny thereafter noved to alter or anend the
custody and visitation portions of the decree. He cited the
fact that LaDonna is living with a man out-of-wedl ock with the
children, drinks alcohol with this man in front of the children,

and purchased a pair of thong underwear for Megan, as reasons
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t hat he shoul d have been awarded residential custody. Johnny
al so asked, in the alternative, that the court increase his
overnight visitation with the children given the fact that the
children spent nore time in Johnny’ s custody during the parties’
separation than the tine allotted in the visitation schedul e.
Inits order entered on August 2, 2002, the court recognized
t hat LaDonna was now residing with her new boyfriend, that
“i nappropriate” clothing was purchased for the parties’ daughter
by LaDonna or one of her relatives, and that the children spent
half of the tinme with Johnny during the parties’ separation. In
denyi ng Johnny’s notion to alter the residential custody order,
the court found that “[a]lthough the Respondent’s new |iving
arrangenent is not an ideal situation, there is no evidence to
indicate that this arrangenent will adversely affect the
children.” The court did, however, grant Johnny’ s notion for an
increase in visitation, giving himone nore night every other
week and two nore weeks of summer visitation. This appeal by
Johnny fol | owed.

Johnny characterizes LaDonna s conduct relative to the
chil dren as m sconduct that endangers their noral well -being,
whi ch woul d necessitate awardi ng himresidential custody. Broad
di scretion is vested in the trial court in decisions regarding
custody, and those decisions will not be reversed absent an

abuse of that discretion. Futrell v. Futrell, Ky., 346 S.W2d




39 (1961). The test for determ ning custody of a mnor child is
the best interests of the child, not the nost suitable person to

have custody. Casale v. Casale, Ky., 549 S.W2d 805 (1977); KRS

403.270(2). As to allegations of m sconduct of a proposed

custodian, the Court in Krug v. Krug, Ky., 647 S.W2d 790, 793

(1983) stated:

[When the m sconduct of a proposed

custodi an i s advanced as a factor in the

determ nati on of custody, evidence of such

m sconduct may be heard and received, but

before giving any consideration to such

m sconduct, the court must conclude, in his

reasonabl e discretion, that such m sconduct

has affected, or is likely to affect, the

child adversely.

In his affidavit in support of his notion to alter or
amend, Johnny all eges that LaDonna and her children are now
living with her new boyfriend, that she and her boyfriend drink
al cohol in front of the children, and that LaDonna purchased a
pair of thong underwear for Megan. |In its order denying the
notion to alter the residential custody award to LaDonna, the
trial court specifically acknow edged that the living situation
was not ideal and that the thong underwear were inappropriate
for the ten-year-old daughter. However, the court found that
there was no evidence that this living situation would adversely
affect the children. W cannot say that the court erred in so

finding. OQher than drinking alcohol in front of the children,

there was no allegation that LaDonna and her new boyfriend s
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relati onship was harnful to the children. As to the al coho
drinking, drinking alcohol is legal for those over 21 years of
age, and Johnny does not contend that LaDonna or her boyfriend
are al coholics, drink to excess, pronote underage drinking, or
engage in any inappropriate behavior as a result of the
drinking. As for the purchase of one pair of thong underwear
for the child, we cannot say that said conduct nerits a finding
that it is not in the best interest of the children to be in
LaDonna’ s residential custody.

Johnny cites to Hays v. Hays, Ky., 465 S.W2d 715

(1971), as being a case where a custody award to the father was
affirmed under simlar circunmstances. |In reading that case, we
see that there are certain inportant factors that distinguish it
fromthe instant case. |In Hays, not only was the nother
cohabitating with a man out-of -wedl ock, but there was al so
evi dence that the nother showed little interest in the child,
consi derably neglected the child, and often stayed out after
work and did not return hone until late at night or early
norning. There are no such allegations in the present case.
In sum we cannot say that the trial court abused its
di scretion in awardi ng LaDonna residential custody.
Accordingly, the order of the Taylor Circuit Court is affirned.
DYCHE, JUDGE, CONCURS

JOHNSON, JUDGE, DI SSENTS AND FI LES SEPARATE CPI NI ON



JOHNSON, JUDGE, DI SSENTING | respectfully dissent.
| amof the opinion that it was an abuse of discretion for the
trial court not to award residential custody of the children to
Johnny. | would reverse.

The post-decree notion filed by Johnny on June 26,
2002, did not make specific reference to CR! 59, but it was filed
within ten days of the entry of the decree of dissolution of
marriage and it used the |language “[t]o alter or amend.” |
assune Johnny was relying on CR 59.01(g) which provides that a
new trial may be granted based on “[n]ewly discovered evidence .

whi ch he could not, with reasonable diligence, have

di scovered and produced at the trial.” Johnny filed an
affidavit in support of his notion, as allowed by CR 59.03,
whi ch alleged “that since this Court’s April 18, 2002, hearing
in this action, the Respondent has not resided where she
testified and rather has resided with her new boyfriend on
Coakl ey Street and when the parties’ children have been with
her, said children have been kept there.” Johnny al so included
in his affidavit the allegations concerning LaDonna and her new
boyfriend drinking al cohol in front of the children and LaDonna
buyi ng thong underwear for the parties’ ten-year-old daughter.

The trial court entered an order on August 2, 2002,

whi ch di sposed of Johnny’s notion, but failed to specifically

! Kentucky Rules of Civil Procedure.



set out the basis for the trial court’s action. However, from
the additional findings of fact and concl usions of |aw which
were entered, | assune the trial court applied CR 59.07, which
allows a trial court to “open the judgnent if one has been
entered, take additional testinony, anend findings of fact and
concl usi ons of |aw or make new findi ngs and concl usi ons, and
enter a new judgment.”? The trial court accepted Johnny’s

al l egations as true and entered the followi ng conclusion of |aw
concerni ng LaDonna’ s residence: “Although the Respondent’s new
living arrangenent is not an ideal situation, there is no
evidence to indicate that this arrangenent will adversely affect
the children.”

In his appellate brief, Johnny addresses the issue of
whet her LaDonna’s extramarital cohabitation is likely to
adversely affect the children as foll ows:

Counsel for the Appellant respectfully

submts that if by the Appellee living with

her new boyfriend and taking the parties’

children with her and not being married to

her new boyfriend is not going to seriously

adversely affect the parties’ children's

noral s, then Counsel for Appellant

respectfully submts he doesn’t know what it

will take to adversely affect said children.

KRS 403.340(3)(d) provides that if the

child s present environnent endangers

seriously his physical, nmental, noral or

enotional health, the trial court is to
consi der changing the residential custodian.

2 See Carpenter v. Evans, Ky., 363 S.W2d 108 (1962).




Counsel for Appellant respectfully asks
has our society sunk to the level that it is
not going to adversely affect children's
noral health to see and Iive with a parent
while that parent is not married to the
person that she is living and sleeping with
of the opposite sex? It doesn't take a
rocket scientist to realize the adverse
affect that this is going to have on the
children’s noral. [If they see (which the
parties’ children are) that their nother is
living and sleeping with a man, while not
married to him then it is going to be
instilled in themthat it is not necessary
to be married to a person of the opposite
sex while living with himor her.

The Majority Opinion provides very little discussion
of Johnny’s central issue. The Majority rejects Johnny's
argunment by m stakenly stating that “[o]ther than drinking
al cohol in front of the children, there was no allegation that
LaDonna and her new boyfriend s relationship was harnful to the
children.” This statenment ignores the obvious noral question
regardi ng LaDonna’ s conduct in raising the children in a hone
where she lives wth her |over outside of marriage.

As our Supreme Court noted in Krug, supra, when a

trial judge exercises his broad discretion in determ ning what
is in the best interests of children in making a custody
determination, “[i]n many instances he will be able to draw upon
his own comobn sense, his experiences in life, and the conmon
experiences of mankind and be able to reach a reasonabl e

j udgnment concerning the |ikelihood that certain conduct or



"3 | am of the

environnment will adversely affect children.
opinion that in this case, where there has been no gquestion

rai sed concerning the fitness of Johnny, that it was an abuse of
di scretion for the trial court to award residential custody to
LaDonna when conmon sense and commobn experiences of manki nd
require a finding that LaDonna’ s extramarital cohabitation in
plain view of the children will seriously endanger the

children’s noral health.

In Whi sman v. \Whisman, * the former Court of Appeals

reversed the trial court’s award of custody of a ten-year-old
boy to the nother as an abuse of discretion and granted custody
to the father. Anong the factors considered by the Court was
the nother’s giving birth to two “illegitimate children and

| ooking forward to maintaining her productivity with a new found
prospective father.”®

In Richie v. Richie,® this Court affirned the order of

the trial court which restricted the father’s visitation with
the parties’ five-year-old daughter to the nother’s hone on
alternate weekends. This Court stated that such an order which

was based on “the fact that the [father] was living with a wonan

1d. at 793.
4 Ky., 401 S.W2d 583 (1966).
®1d. at 584.

6 Ky.App., 596 S.W2d 32 (1980).



to whom he was not married . . . [was not] clearly erroneous or

unr easonabl e. "’

In Powel | v. Powell,® the Court of Appeals had reversed

the trial court’s nodification of the custody of a boy fromthe
nmot her to the father, but the Court of Appeals was then reversed
by our Suprenme Court which reinstated the trial court’s change
of custody. The Suprenme Court’s opinion quoted seven different
factual findings by the trial court which it viewed as rel evant;
and it noted that the Court of Appeals had “state[d] that the
findi ngs nunbered 10° and 12'° were irrel evant because there was
no evi dence that the conduct was viewed by or did affect the

child.” The Suprenme Court then noted that in Krug, supra, it

had stated that “the standard to be used in consideration of
m sconduct on the part of the custodian is not whether it has
affected the child but whether it is likely to adversely affect

the child.”! The Supreme Court then stated that “[t]he tria

"1d. at 34.
8 Ky., 665 S.W2d 312 (1984).

® “10. That during the tine that Jason was living with his nother
a wonan by the nane of Jackie MKenzie cane into the house of

Ms. Santana [the nother] at the request of said Eddi e Rodriguez,
to whom she was not married, and they lived together as husband
and wife in that home with those children and with Ms. Santana
for a period of tinme.”

10«12, Ms. Santana [the nmother] had sex relations in the house
where the children were at | east twice with people other than her
husband. "

d.
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court was correct to consider sexual m sconduct of the nother
and her friends in nmaking a determnation as to the custody of
the child.”??

Wil e there are not many published cases in Kentucky
addressing this issue, the issue has been wdely |litigated and
many articles have addressed it.'® “[Most of the courts that
have di scussed a parent’s constitutional right to privacy in the
context of custody or visitation have rejected the parent’s
argunent that the parent’s extramarital sexual relationships
were constitutionally protected fromcourt regul ation, when
contact with such rel ati onshi ps was not seen as being in the

best interests of the child.”

Wil e recogni zing the rights of
di vorced parents to the custody of and visitation wth their
children, many courts have al so recogni zed that exposing
children to extramarital sexual relationships is bad for their
noral devel opnment. Accordingly, these courts have taken steps
to structure custody or visitation “as to insulate the children

fromthe parent’s extramarital sexual relationships.”?

12 |d. at 313-14.

13 See Diane M Allen, J.D., Annotation, Propriety of Provision of Custody or
Visitation Order Designed to Insulate Child From Parent’s Extramarital Sexual

Rel ati onships, 40 A L.R 4th 812 (1985); Rules, Responsibility and Comm t nent

to Children: The New Language of Morality in Famly Law, 60 U Pitt. L. Rev.
1111 (1999); and Wadlington, Sexual Relations After Separation or Divorce:
The New Morality and the O d and New Divorce Law, 63 Va.L.Rev. 249 (1977).

440 AL.R 4th at 815.
5 d.

-11-



The Supreme Court of South Dakota in Spaul ding v.

6

Spaul di ng, *®* recogni zed that “[i]f the [parent’s] m sconduct is

commtted in the presence of a child old enough to see and
recogni ze [the] inproprieties as such, then the harnful effect
of the bad conduct upon the child is self-evident.”! The

8

Supreme Court of Virginia in Brown v. Brown, *® affirned the tria

court’s change of custody fromthe nother to the father when the
not her “openly cohabit[ed] in the presence of her two young
children” with a man to whom she was not married.!® The Court
noted that “[t]he noral climate in which children are to be
raised is an inportant consideration for the court in
determning custody, and . . . [a]ln illicit relationship to

whi ch minor children are exposed cannot be condoned.”?® The

Court quoted Beck v. Beck,? for the axiomthat “[i]t is within

16 5. D, 278 N.W2d 639, 641 (1979).

" This standard has been applied numerous times, including: Wlff v. Wlff,
S.D., 349 N.W2d 656 (1984) (where the Suprene Court reversed the tria

court’s award of custody to the father when the father’s m sconduct i ncluded
the father and son living in the same home with the father's “live-in
girlfriend”); Rvers v. Rivers, S.D., 322 NW2d 864 (1982)(where the Suprene
Court affirned the trial court’s restriction on visitation “so as to prevent
overni ght visitation of the children with the father any night he allows [the
worman], to whomhe is not married[,] to spend the night with hinf); and
Madson v. Madson, S.D., 313 N.W2d 42 (1981)(where the Suprene Court reversed
the trial court’s award of custody to the nother when the nother’s m sconduct
i ncluded the mother and child living in the same hone with one of the

not her’ s “paranours”).

18 Va., 237 S.E. 2d 89 (1977).

¥ 1d. at 92.

20

o

at 91.

2L La. App., 341 So.2d 580, 582 (1977).
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common knowl edge and experience that a child | earns by exanpl e,
especially fromhis parents. Such utter disregard for noral
gui dance and social standards can have ill effect on the young

son.”?2 |n Melancon v. Bergerson,?® the Court of Appeals of

Loui siana in changing the “domciliary parent” in a joint
custody award fromthe nother to the father noted that “[t]he
jurisprudence in Louisiana has consistently viewed with great
di sdain a nother living in open concubi nage with her paranour.”

| agree with the statenent by the Court of Appeal s of

Florida i n Commander v. Commander,?* that “the courts have not

reached the level of inpotency in protecting and preserving the
institutions of marriage and fam |y that they are powerless to
prevent inpressionable young children frombeing thrust into the
m ddl e of a cohabitation living arrangenent, such as in the case
at bar, which would tend to foster the devel opnent of a

di storted view by such children of acceptable norns of famly
"25 | would reverse the trial court’s award

life in our society.

of residential custody to LaDonna as an abuse of discretion.

2 d.

25 | a. App., 598 So.2d 694, 697 (1992).
24 Fl a. App, 493 So.2d 530, 532 (1986).

% See al so Bourlon v. Bourlon, Ckla.Civ.App., 670 P.2d 1004 (1983); and
LLHY. v. JJMY., Mo.App., 535 S.W2d 304 (1976).
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