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BEFORE: BUCKI NGHAM COMBS, AND DYCHE, JUDGES.
BUCKI NGHAM JUDGE: On June 21, 2001, Sam Duff shot and killed
his wife. There were eyewi tnesses to the shooting, and Duff’s
defense at trial was that he was guilty of mansl aughter and not
nmurder due to his nental state at the tine. The jury convicted
Duff of first-degree mansl aughter, and he was sentenced to 19%
years in prison.? Hs direct appeal to this court followed.
Duff raises two issues in this appeal. The first

i ssue involves whether the trial court erred by not del aying the

! The final judgnent erroneously states that Duff is adjudged guilty of mnurder
rather than first-degree mansl aughter.



begi nning of the third day of the trial for one hour, and the
second issue involves whether the trial court erred in the
latitude it allowed the Conmmonwealth in cross-exam ning Duff’s
expert witness. W conclude that the trial court did not err in
either regard and thus affirm

Because a donestic violence order was in effect
agai nst Duff at the time of the shooting, the Commonweal th
sought the death penalty. Fromthe beginning of the first day
of the trial until 7:30 p.m at the end of the second day of the
trial, the court and counsel were involved in the jury selection
process. Duff’s counsel requested that the trial begin on the
third day at 10:00 a.m rather than at 9:00 a.m Counsel stated
to the court that he had a nmedi cal probl em which required
medi cation and that one of the side effects of the nedication
was i nsomia.? He stated that the nedication precluded himfrom
getting a good night’s sleep and nade arising to begin the tria
at 9:00 a.m a difficult task for him The Commonweal th did not
object to beginning the trial one hour late, but the court

nonet hel ess directed that the trial begin at 9:00 a.m?3

2 puff does not state in his brief what nedical condition he had or what
nedi cati on he was taking.

3 As a reason for not delaying the start of the trial until 10:00 a.m, the
trial court noted that the jurors had already been released and told to
return at 9:00 a. m



Shortly before 9:00 a.m on the foll ow ng norning,
Duff’ s counsel advised the court that he was not doing well and
suggested that the trial be delayed until 1:00 p.m The court
deni ed the request and required that final jury selections be
made. This process was conpl eted sonetine after 10:00 a.m At
that point, the court recessed until 1:30 p.m at which tine the
trial continued with counsels’ opening statenents.

Duf f argues “that he was denied full representation
fromhis attorney because the court unfairly, for no justifiable
reason, refused to accommpdate his attorney’ s nedical condition,
| eaving him‘there in body,’ but obviously not at his best
mentally.”* Duff argues that his attorney shoul d not have been
forced to nake decisions concerning jury selection while in a
fatigued state. In support of his argunent, Duff cites Ferrer
v. State, 718 So.2d 822 (Fla. Dist. C. App. 1998).

In Ferrer the trial court enployed a procedure of
“consol idated” jury selection whereby the jurors for three cases
were sel ected one after the other fromthe sanme group of
prospective jurors. The process began at 1:00 p.m and
conti nued throughout the afternoon and evening. By the tine
voir dire began in the third case, it was 7:30 p.m The

defendant’s attorney objected to the beginning of jury selection

4 puff also asserts that “[t]his trial shows the typical disregard of the
wel fare of the attorneys, and by extension, the defendants who have the nost
to lose, by many trial judges, especially in Fayette County.”



at such a late hour, clainmng that he was exhausted and coul d
not render effective assistance any further that evening. The
trial court denied his notion to continue the case, and the voir
dire in the third case continued that evening until conpletion.
Utimtely, the defendant was convicted of the crinme for which
he was char ged.

The appellate court in Florida reversed the judgnent
of conviction and remanded the case for a newtrial. 718 So. 2d
at 826. After first noting the significance of the jury
sel ection process, the court held that “the procedures used by
this trial judge unreasonably inhibited the ability of counse
to engage in nmeaningful voir dire exam nation of prospective
jurors.” Id. at 825. The court further held that it was “an
abuse of discretion in beginning jury selection for this case at
that time over the objection of the party, and the concerned
party has shown sonme prejudice.” I1d.

The Ferrer case is sonmewhat distinguishable fromthe
facts of this case. In Ferrer the trial court required the
attorney to continue working past 7:30 in the evening. 1In the
case sub judice, the trial court merely required that counse
return the following norning at 9:00 a.m rather than the
requested tinme of 10:00 a.m In other words, this case is

di sti ngui shabl e because counsel herein was given the opportunity

to get rest and sl eep before beginning at a reasonabl e hour the

-4-



foll owing norning. Furthernore, the Ferrer court noted that
“[oJur holding is therefore [imted to the circunstances here
present.” 1d.

In Kentucky a trial judge “is vested with a |arge
di scretion in the conduct of the trial of causes and an
appel late court will not interpose to control the exercise of
such discretion by a court of original jurisdiction, unless

t here has been an abuse or a nost unw se exercise thereof.”

Transit Auth. of River City v. Montgonery, Ky., 836 S.W2d 413,

416 (1992). Further, “the granting of a continuance is in the
sound discretion of a trial judge, and unless froma review of
the whole record it appears that the trial judge has abused that
di scretion, this court will not disturb the findings of the

trial court.” WIIlians v. Commonweal th, Ky., 644 S.W2d 335,

336-37 (1982).

We are unpersuaded that the trial judge abused his
discretion in failing to allow counsel to begin the third day’s
proceeding at 10:00 a.m rather than at 9:00 a.m Al so, we note
that after the final jury selections were made shortly after
10: 00 a.m, the court adjourned until 1:30 p.m \Wile Duff
argues that his counsel was not at his best in maki ng deci sions
concerning the perenptory challenges to jurors, he has not
adequately shown prejudice but has referred to only “the

possible results.”



Duff’s second argunent is that the trial court erred
in allowing certain questions by the Cornmonwealth in its cross
exam nation of Duff’s expert witness. Dr. Doug Ruth, a
psychiatrist who testified as an expert on behalf of Duff, had
witten in his report that Duff should have realized his
i ntoxication put himat risk of endangering another person
because of his past experience with alcohol. Although Duff does
not state in his brief how Dr. Ruth responded to the question,
he asserts that “the unspoken underlying basis for his opinion
[in his report] creates a serious problemw th the evidence in
that it suggests that appellant has had many past experiences

wi t h al cohol where soneone has been injured.” [Enphasis in

original.] Duff argues that the conclusion in Dr. Ruth’'s report
“has no rel evance what soever” and prejudi ced his defense because
“the jury would have to realize that appellant had injured
‘ot her people’ before, since Dr. Ruth prefaced his concl usion on
appel l ant’ s past experiences.” Since the trial court had rul ed
t hat past episodes of violence were not adm ssible, Duff clains
reversible error.

KRE® 611(b) states that “[a] wi tness may be cross-
exam ned on any matter relevant to any issue in the case.” In
controlling the scope and limts of cross examnation, the tria

court has broad discretion and “the exercise of that discretion

5 Kentucky Rul es of Evidence.



does not constitute reversible error unless clear abuse can be

shown. Wallace v. Leedhanachoke, Ky. App., 949 S.W2d 624, 625

(1996) .

Duff’s defense was that he should not be found guilty
of nurder because of his nental state at the tine of the
shooting. The statenent in Dr. Ruth’s report relates to Duff’s
mental state, or what it should have been, at that tinme. W
conclude that the cross exam nation of Dr. Ruth on this matter
was relevant to Duff’s defense. Thus, we see no abuse of
di scretion in overruling Duff’'s attorney’s objection.

The judgnent of the Fayette Crcuit is affirmed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Gene Lewter Al bert B. Chandler 11
Lexi ngt on, Kent ucky Attorney Ceneral of Kentucky

Matt hew D. Nel son
Assi stant Attorney Genera
Frankfort, Kentucky



