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BEFORE: BAKER and SCHRODER, Judges; HUDDLESTON, Senior Judge.?
HUDDLESTON, Senior Judge: WIIliam Douglas Ludw g was charged in

an indictment with the offenses of burglary in the third degree,?

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignnent
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution and Ky. Rev. Stat. (KRS) 21.580.

2 KRS 502. 020.



receiving stolen property valued at over $300.00,3 possession of
a controlled substance (cocaine) in the first degree,* use or
possession of drug paraphernalia,® and being a first-degree
persistent felony offender.® These charges stemmed from Ludwi g’ s
conduct on February 7, 2001, when he allegedly participated in
the burglary of a carpet store in Louisville, Kentucky, and
purchased cocaine with the proceeds fromthe burglary.

On February 7, 2001, an anonynous person called the
Louisville Police Departnent concerning a break-in at Huber’s
Li nol eum and Carpet Co., located at the corner of Shelby and
Cal dwel | Streets. The caller told the dispatcher that several
men had broken out a front w ndow and dragged a safe from the
carpet store. The caller further informed the dispatcher that
the dragged safe had left marks in the sidewal k. Finally, the
tipster advised that the nmen involved in the break-in stated
that they were going to return to the carpet store and take nore
itens. Based on this information, officers from the Louisville
Police Department were dispatched and arrived at the scene at

11:26 p. m

3 KRS 514. 110.
4 KRS 218A. 1415
° KRS 218A. 500.

6 KRS 532. 080.



During their investigation, the officers observed what
appeared to be drag marks leading from the front of the carpet
store to a residence at 728 East Caldwell Street. The officers
followed these marks to the side door of the residence. After
arriving at the side door, the officers heard |oud banging and
poundi ng noi ses coming frominside of the house. Believing that
t he suspects were inside the residence trying to break into the
safe and destroy evidence, the officers <contacted their
supervi sor and requested instructions. The supervisor ordered
the officers to enter the house even though they had not
obtained a search warrant. The officers then forced their way
into the residence while Ludwig and Janes Horton were breaking
the safe open with heavy tools. The officers secured the scene
and arrested Ludwi g, Horton and Carol Phillips.’

After he was indicted, Ludwig noved to suppress the
evi dence seized during the warrantless entry of his house. At a
hearing on Ludwig’'s notion to suppress, Lieutenant M chael
Brandon of the Louisville Police Departnent’s Stolen Property
Arrest and Recovery Squad® testified that he arrived on the scene
after the patrol officers had entered Ludw g’'s residence. Upon

his arrival, Lt. Brandon was advised of the events that caused

7 Carol Phillips was Ludwig's girlfriend and resided in Ludw g’ s residence
at the tine of these events.

8 The Stolen Property Arrest and Recovery Squad is comonly referred to as
t he SPARS unit.



the patrol officers to enter the residence w thout a search

warrant. Based upon his observations, Lt. Brandon applied for a
warrant to search the remainder of Ludw g’'s residence. The
warrant listed those itens discovered during the initial entry

and provided information concerning other burglaries that had
recently occurred in the area. Despite the fact that the
affidavit supporting the search warrant contained erroneous
informati on about the anonymous call,® a district judge signed
the search warrant approximtely four hours |ater. The police
then executed the search warrant and recovered a cash register
that had been stolen in a previous burglary, shoes, tools and
various itens of drug paraphernalia, mainly crack pipes, from
Ludwi g’ s residence. !

After entering into a plea agreenent wth the

Conmonweal th, > Horton testified at the suppression hearing. He

9 Li eutenant Brandon's affidavit stated that the caller advised “that

several subjects were dragging a safe from the business into the addressed
naned in the affidavit.” An audiotape of the 911 call played during the
suppression hearing reveals that the caller never provided the police wth
information that the safe had been dragged to Ludwi g’s house or provided an
address for Ludwi g's residence.

10 The police seized the shoes in order to analyze them agai nst footprints
found at the scene of another burglary.

1 The police also confirned during the execution of the search warrant that
the safe was taken from the carpet store. Due to its size and weight, the
police did not renove the safe from the residence. The location of the safe
was not known at the tinme of the suppression hearing.

12 Horton entered a guilty plea to the charges of third-degree burglary,

receiving stolen property over $300.00, illegal possession of a controlled
substance (cocaine), illegal possession of drug paraphernalia and an anended
charge of being a second-degree persistent felony offender. Horton al so



asserted that Ludwig and two black nales broke the front w ndow
of the carpet store and dragged a safe outside. Wil e Horton
did not enter the carpet store, he helped Ludwig and the two
bl ack nen drag the safe fromthe carpet store to Ludw g’ s house.
Horton also admtted that he assisted Ludwi g by using various
tools to break the safe open. Using a sledgehamer, Ludw g
finally broke the bottom of the safe open and found $38.00 cash
inside it. Using the noney obtained from the safe, Ludw g
bought a “$40.00 pi ece” of cocaine®® and split it with Horton and
Phillips. Horton clained that the police kicked down the door
and entered the residence while they were snoking the cocaine.
Horton insisted that the police did not observe the opening of
the safe because Ludwig had already broken the safe open,
renoved the noney and obtained the cocaine prior to their
arrival .

After considering the evidence introduced during the
suppression hearing, the circuit court found that the police
entered Ludwig's hone wthout securing a search warrant based
upon a reasonable belief that evidence from the carpet store

burglary was being destroyed. Further, the court found that,

agreed to provide truthful testinony against Ludw g. In exchange for his
guilty plea, Horton was sentenced to five years in prison.

13 Horton provides two different accounts concerning Ludwi g's purchase of
the cocai ne. At the suppression hearing, Horton testified that an unknown
person delivered the cocaine to them At trial, however, Horton stated that
Ludwi g | eft the house, nmade a tel ephone call and returned with the cocai ne.



even if the police had obtained a warrant prior to entering
Ludwi g’ s hone, they would have inevitably discovered the seized
evi dence. Accordingly, the court denied Ludwg's notion to
suppress the evidence seized by the police because of the
warrantless entry of his residence.

On July 17, 2002, a petit jury, based upon testinony
by Lt. Brandon, Horton and Phillips,! found Ludwig guilty of
burglary in the third degree, receiving stolen property,
possession of a controlled substance (cocaine) in the first
degree and use of drug paraphernali a. The jury also found
Ludwig to be a persistent felony offender in the first degree
The jury reconmmended that Ludwig receive a total sentence of
fifteen years’ inprisonnent. This appeal followed.

Ludwi g contends on appeal that the circuit court erred
when it refused to suppress the evidence seized follow ng the
warrantless entry and search of his residence. Ludwi g submits
that the warrantless entry of his residence by the police was
not justified by probable cause or by any exception to the
warrantl ess search rules. Accordingly, Ludw g believes that the

seizure of the wevidence following this warrantless entry

14 Phillips testified that she observed Horton and Ludwi g break open the
safe and confirnmed that Ludwi g obtained cocaine from the noney found in the
saf e. Phillips also admtted to snoking this cocaine with Ludwi g and Horton
prior to their arrest. Prior to Ludwig' s trial, Phillips entered into a plea
agreement with the Commonwealth whereby she entered a plea of guilty to the
charges of possession of a controlled substance (cocaine) and possession of
drug paraphernali a. In exchange for her guilty plea, Phillips received a
total prison sentence of two years.



viol ated the Fourth Amendnent to the United States Constitution,
as well as Section 10 of the Kentucky Constitution.

In reviewing a cicuit court’s decision on a notion to
suppress, this Court is required to first determ ne whether the
court’s findings of fact are supported by substantial evidence.?®®
If those findings are supported by substantial evidence, then
they are conclusive.® “Based on those findings of fact, we nust
t hen conduct a de novo review of the court’s application of the
law to those facts to determne whether its decision is correct
as a matter of law "'’

The Fourth Amendment to the United States Constitution
provi des that:

The right of the people to be secure in their persons,

houses, papers, and effects, against unreasonable

searches and seizures, shall not be violated, and no

Warrants shall i ssue, but upon probable cause,

supported by QCath or affirmation, and particularly

describing the place to be searched, and the persons

or things to be seized.

15 Commonweal th v. Neal, Ky. App., 84 S.W3d 920 (2002).

%  Ky. R CGim Proc. (RCr) 9.78.

1 Neal , supra (citing Commonwealth v. Opell, Ky. App., 3 S.W3d 747, 751
(1999); and Adcock v. Commonweal th, Ky., 967 S.w2d 6, 8 (1998).




“The Fourteenth Amendnment incorporates the Fourth
Amendnent, prohibiting unreasonabl e searches and seizures by the

states.”!®

The Kentucky Constitution accords the sane rights.*®
A warrant is ordinarily required to enter a person’s
home. The United States Suprene Court has held that “the Fourth
Amendnent has drawn a firm line at the entrance to the house,”
addi ng that “[a] bsent exigent circunstances, that threshold nay
not reasonably be crossed without a warrant.”?® “It is a basic
principle of Fourth Anmendnent |aw that searches and seizures
i nsi de a home W t hout a war r ant are presunptively

n 21

unr easonabl e. Furthernore, the “physical entry of the hone is

the chief evil against which the wording of the Fourth Amendnent

is directed.”?

Neverthel ess, there are exceptions to this
warrant requirenment, including “hot pursuit of a fleeing felon,

or immnent destruction of evidence, . . . or the need to

8 OBrien v. Gty of Gand Rapids, 23 F.3d 990, 996 (6'" Gir. 1994) (citing
Mapp V. Ohio, 367 U.S. 643, 81 S.Ct.1684, 6 L.Ed.2d 1081 (1961)).

19 Ky. Const. § 10.

20 Ppayton v. New York, 455 U S. 573, 590, 100 S.Ct. 1371, 1382, 63 L.Ed.2d
639, 653 (1980).

2L |d. at 590; see also Coolidge v. New Hanpshire, 403 U.S. 443, 474-75, 91
S.CG. 2022, 29 L.Ed.2d 564 (1971).

2 United States v. United States District Court, Eastern District of
M chi gan, 407 U.S. 297, 313, 92 S.Ct. 2125, 32 L.Ed.2d 752 (1972).




prevent a suspect’s escape, or the risk of danger to the police
or to the other persons inside or outside the dwelling.”?

In the case before us, Lt. Brandon testified at the
suppression hearing that, from hearing |oud bangi ng and poundi ng
noises comng from inside the house where the drag marks
stopped, the patrol officers believed that exigent circunstances
existed for entering the house due to the possible destruction
of the safe and the renoval of its contents. Ludw g argues that
exigent circunstances did not exist, and that the warrantl|ess
entry into and subsequent search of his apartnment was not
justified.

As a general rule, exigent circunstances are said to
exi st when police officers face circunstances requiring themto
act not only for their own protection, but also for the
protection of the lives and property or others.? The U. S
Suprene Court further defined this rule by proclaimng that
“Iw here there are exigent circunstances in which police action
literally nust be ‘now or never’ to preserve the evidence of the
crime, it is reasonable to permt action wthout prior judicial

n 25

eval uati on. Finally, this Court has recognized “that a

= M nnesota v. QOson, 495 U S 91, 100, 110 S.C. 1684, 109 L.Ed.2d 85
(1990 .

24 Styles v. Commonwealth, Ky., 507 S W2d 487 (1973); Taylor .
Conmonweal th, Ky. App., 577 S.wW2d 46 (1979).

» Roaden v. Kentucky, 413 U.S. 496, 505, 93 S.Ct. 2796, 2802, 37 L.Ed.2d
757, 765 (1973).




warrantless search is permssible where ‘evidence may be
destroyed.’”?2®

Her e, the record reveals that the police were
di spatched to the carpet store after being alerted by an
anonynous caller that a burglary was in progress. The caller
informed the police that several nmen had renoved a safe fromthe
store and were dragging it down the street. The caller also
overheard the perpetrators declare their intention to return to
the carpet store to obtain nore itens. Upon being dispatched to
the scene, the patrol officers observed a broken w ndow in the
front of the business, as well as drag marks in front of the
store. The police followed the drag marks to Ludwig' s
resi dence. At this point, according to Lt. Brandon, the patro
of ficers heard | oud bangi ng and poundi ng noi ses, indicating that
evi dence or property stolen from the carpet store was being
destroyed inside the residence. Upon hearing their noises, a
decision was nade to enter the residence based upon the belief
that evidence within the safe could be destroyed or converted
for other use. Despite Horton’s testinony that the safe was
already opened prior to the warrantless entry,?’ substantia

evi dence supported the «circuit court’s finding that the

26 Cormmey v. Conmonweal th, Ky. App., 943 S.W2d 629, 633 (1997), quoting
Tayl or v. Commonwealth, Ky. App., 577 S.W2d 46 (1979).

2 Horton admitted that he was under the influence of cocaine during the
occurrence of these events.

10



warrantless entry into Ludwig's residence was justified by
exi gent ci rcunst ances. Ther ef or e, court’s findings are
conclusive, and it did not err by denying Ludwig' s notion to
suppress the seized evi dence.

There is another reason why the notion to suppress the
evi dence seized from Ludwi g’s house was properly denied. In N X
v. Wllians,?® the U'S. Suprene Court adopted the "inevitable
di scovery rule" to permt admssion of evidence unlawfully
obt ai ned upon proof by a preponderance of the evidence that the
same evidence would have been inevitably discovered by |awf ul
means.?® Noting that the rationale behind excluding the "fruit

of the poisonous tree"3°

was that the prosecution should not be
put in a better position than it would have been if the
illegality had not transpired, the Court concluded in N Xx that,
conversely, the prosecution should not be put in a worse
position than if no police error or msconduct had occurred. 3!
In Nix, the victims body was initially discovered as a result
of an unlawfully obtained statenent from the defendant; however,

the body was found within an area already being searched by two

hundred volunteers who inevitably would have discovered it "in

28 467 U.S. 431, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984).
2 |d. at 444, 104 S.Ct. at 25009.

% wng Sun v. United States, 371 U.S. 471, 488, 83 S.Ct. 407, 417, 9 L.Ed.2d
441 (1963) .

31 Nix, supra, at 443, 104 S.Ct. at 2508-09.

11



short order."% The rationale behind the inevitable discovery
rule is that there exists no “'constitutional right' to destroy
evi dence. "33

In this case, Lt. Brandon testified that he applied
for the warrant after seeing the drag marks leading from the
carpet store to the house and after exam ning the damage at the
busi ness. Lt. Brandon further stated that the affidavit in
support of the search warrant was based on what the patrol
of ficers discovered at the house. Lt. Brandon also specifically
identified the facts as they existed to the patrol officers
before they decided to enter the residence without a search
warrant. Thus, we believe that the record supports the circuit
court’s conclusion that the officers had probable cause to
obtain a search warrant prior to entering the house and after
obtaining that search warrant, the police would have inevitably
recovered the evidence seized during the warrantless entry.
Thus, there was no error.

Ludwi g next contends that the circuit court erred by

denying his notion for a directed verdict of acquittal wth

2 |d. at 435-37, 104 S.Ct. at 2504-06.

3  Segura v. United States, 468 U.S. 796, 816, 104 S.Ct. 3380, 3391, 82
L. Ed.2d 599 (1984) (applying the conceptually simlar "independent source

rule."” At this point, we nust point out that the trial court herein also
referenced the “independent source rule” to justify the search of Ludwig's
resi dence. However, since we have found that the warrantless entry of

Ludwig's home was justified by two exceptions to the search warrant
requirenent, we need not address the argunents presented to us by both
parties concerning the “independent source rule”).

12



regard to the charge of possession of a controlled substance.
Ludwig argues that the Comonwealth presented insufficient
evi dence that he possessed cocaine at the tinme of his arrest
because it failed to introduce |aboratory results indicating
that any substance found at the scene was, in fact, cocaine.
The Commonweal th contends that it presented sufficient evidence
that Ludwi g possessed cocaine prior to his arrest through the
testimony of Horton and Phillips, both of whom acknow edged
snoki ng cocaine with Ludw g on February 7, 2001.

A directed wverdict 1is warranted only where the
Conmonweal th’s evidence fails to establish guilt.®* |If under the
evi dence as a whole, it would be clearly unreasonable for a jury
to find guilt, only then is the defendant entitled to a directed
verdict of acquittal.3® A defendant is not entitled to a
directed verdict of acquittal on insufficient evidence if it
woul d not be unreasonable for a jury to find himguilty.3®

In this case Horton and Phillips both testified that
they were drug addicts and were famliar with crack cocaine.
Bot h witnesses acknow edged that Ludwi g purchased a “$40 piece”

of crack with the noney he found in the safe. Horton and

34 Butler v. Commonweal th, Ky., 516 S.W2d 326 (1974).

35 Commonweal th v. Benham Ky., 816 S W2d 186 (1991); Trowel
Conmmonweal th, Ky., 550 S.W2d 530 (1977).

I<

36 Yarnel | v. Commonweal th, Ky., 833 S.W2d 834 (1992); Conmonwealth
Sawhi 1T, Ky., 660 S.W2d 3 (1983).

I<

13



Phillips further noted that, after Ludwig purchased the crack
cocaine, he split the drugs into three portion and shared it
with them Finally, Horton and Phillips declared that, based
upon their prior experience in using cocaine, the substance they
both snmoked with Ludwig on February 7, 2001 was, in fact,
cocai ne.

In Kentucky, “[i]t is unnecessary for a conviction of
trafficking in a controlled substance that the controlled
substance be seized by the police or that it be introduced at
trial. Conviction can be premi sed on circunstantial evidence of
such nature that, based on the whole case, it would not be
clearly unreasonable for a jury to find guilt beyond a

reasonabl e doubt.”?’

In prosecutions for drug offenses, the
identity of the substance is, of course, an element of the
of f ense. Wiile it is nmore comon for the Comonwealth to
i ntroduce expert testinony concerning the identity of the drug,
Kentucky’s highest court has found that a drug addict should be
a pretty-well qualified expert on the subject of illegal drugs

and can testify as to the identity of the drug “as far as [he

knew].”%® Since two adnitted cocaine users provided testinony

37 G aves v. Commonweal th, Ky., 17 S.W3d 858, 862 (2000), citing Howard v.

Conmonweal th, Ky. App., 787 S.W2d 264 (1989).

%  Edwards v. Conmonwealth, Ky., 489 S.W2d 23, 25 (1972). In United States

v. Wight, 16 F.3d 1429, 1440 (1994), the Sixth Grcuit Court of Appeals held
that a crack cocaine dealer and user can testify that a substance is, in
fact, crack cocai ne.

14



that Ludwi g possessed, provided and shared crack cocaine wth

them prior to the warrantless entry, it was not clearly
unreasonable for the jury to find Ludwg gquilty of illegally
possessi ng cocai ne. Accordingly, there was no error in the

circuit court’s denial of Ludwig s notion for a directed
verdi ct.

Finally, we turn to Ludwig’'s argunent that the
Commonwealth was pernmitted to introduce inadm ssible evidence
during the penalty phase of his trial. Commonweal th’s exhibits
1 through 7 were placed before the jury pursuant to our truth-
i n-sentencing statute.3° Each of these exhibits contained an
indictment, a form entitled “Conmonwealth’s O fer on a Plea of
Quilty,” a notion to enter a guilty plea and a judgnent of
convi cti on. The Commonwealth’s wtness did not read the
indictments to the jury; she only read the charges for which
Ludwi g was actually convicted. Yet, the indictnent and plea
agreenent materials were admtted into evidence and the jury had
access to them during its deliberations. Five of the seven
i ndictments charged Ludwig with being a first-degree or second-
degree persistent felony offender® and listed predicate felony

of f enses.

39 Kentucky’'s truth-in-sentencing statute, KRS 532.055, pernmits the

prosecution to introduce evidence of a convicted defendant’s prior crininal
record to assist the jury in deternmining an appropriate sentence.

40 According to these exhibits, Ludwi g has never been convicted of being a
persi stent felony offender.

15



Ludwig’s trial counsel failed to object to the
adm ssion of this evidence. Nevert hel ess, Ludwi g has asked us
to review the adnmission of this evidence for palpable error.*
“A pal pable error is one that ‘affects the substantial rights of
a party’ and wll result in ‘manifest injustice’ if not

consi dered by the court Az

Wil e we have upheld Ludwi g’ s
convictions for third-degree burglary, possessi on  of a
controlled substance and use of drug paraphernalia, the jury
also found Ludwig to be a persistent felony offender and
recommended an enhanced prison sentence of fifteen years’
i mpri sonmnent . If the jury had access to inproperly admtted
evidence during the persistent felony offender and sentencing
phase of the trial, Ludwig s rights were substantially affected.
Consequently, we wll review this argunment under the pal pable
error standard.

KRS 532.055(2)(a) provides that, during the sentencing

phase of a felony trial, the Comonwealth can informthe jury of

t he defendant's prior m sdeneanor and felony convictions and the

4 RCr 10.26 provides that: "A pal pable error which affects the substanti al
rights of a party may be considered by the court on notion for a new trial or
by an appellate court on appeal, even though insufficiently raised or
preserved for review, and appropriate relief may be granted upon a
determ nation that nmanifest injustice has resulted fromthe error.” Wile we
agree with Commobnwealth that there are serious procedural questions whether
Sykes can utilize RCr 10.26 to raise a collateral attack on a twenty-two year
old judgrment, we need not address these issues because the appeal can be
resolved on the nmerits. See generally Goss v. Commonwealth, Ky., 648 S.W2d
853 (1983) (outlining procedure for appeal of crimnal judgnent).

42 schoenbachl er v. Commonweal th, Ky., 95 S.W3d 830, 836 (2003).

16



nature of any offenses of which he has previously been

convi ct ed. The Kentucky Suprene Court, in Robinson .

Commonweal t h*3, ruled that KRS 532.055 "permits the introduction

of prior convictions of the defendant, not prior charges
subsequent |y dismissed. "% Here, each unredacted indictment that
the jury was allowed to view included a charge of being a
persistent felony offender in the first or second degree against
Ludwi g. Ludwi g, however, was never convicted of these charges.
The introduction of these unredacted indictnents violates the
principle enunciated in Robinson. Therefore, we nust reverse
and remand for the circuit court to conduct a new sentencing
phase.

For the foregoing reasons, the judgnent is affirned as
to Ludwg's convictions for burglary in the third degree,
possessi on  of a controlled substance and use of drug
par aphernal i a. However, we reverse and remand for a new
determnation of his status as a persistent felony offender and
sent enci ng phase.

ALL CONCUR

4 1d. at 854.
44 Ky., 926 S.W2d 853 (1996).
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