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TACKETT, JUDGE: Educational Training Systens, Inc.

APPELLANTS

APPELLEES

(“ETS")

appeal s fromthe decision of the Jefferson Grcuit Court

granting summary judgnent to Monroe Guaranty | nsurance Conpany

(“Monroe”) on the issue of whether Monroe had a duty to defend

Wei kel Acadeny of Realty, Inc. (“Weikel Acadeny”) and Earl



Wei kel in an action by ETS for infringenent of its service mark,
“A-Pass Weikel Institute”. The circuit court concluded that
Wei kel Acadeny acted with intent to confuse its service mark
with that of ETS, with intent to harm ETS, and that therefore an
exclusion in the Monroe policy operated to relieve Monroe of its
duty to defend and its obligation to provide coverage. ETS
appeal s, arguing that Earl Wikel acted under the m staken
i npression that he had an unfettered right to use his own
surnanme, and that therefore he did not act with intent to
violate the law. W disagree and affirm

ETS operates the A-Pass Wi kel Institute, which offers
courses for prospective realtors and real estate professionals.
Earl Weikel (“Earl”) and John Weikel Il (“John”) are the sons of
the ate John J. Weikel, founder of ETS. On John J. Weikel’'s
death, the controlling interest in the business passed to John,
who di scharged his brother Earl. |In apparent retaliation, Earl
mai l ed the followng letter to John’s attorney Dennis MKi ernan:

| amwiting to you today to ask that

you convey the encl osed Non- Conpete

Agreenment to your client John J. Weikel 11

owner of Education Training Systenms, Inc.

This offer has a limted tine for

consi deration by both parties. For many

years | have devoted ny life and career to

becom ng the best and | feel | have a lot to

offer the real estate education profession.

My know edge of the inner workings of the

real estate education profession |eads nme to

believe that ny skills and know edge woul d
comand at | east the $300, 000. 00 ($30, 000.00
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X 10 years) that | herein request. |
bel i eve you know that a conpeting school
such as Career Devel opnent Center (Tom
Lanbeth), Family Style School (WIIiam
Sellinger), or sonme real estate school yet
to be established, would profit greatly with
VEI KEL as part of it’s name. The ensuing

| oss of income to A-PASS-WEIKEL | NSTI TUTE
woul d be unfortunate, but necessary to ny
personal financial success. Under no
circunstances will a paynent plan be
considered [sic] fromyour client as | do

wi sh to sever all ties to A-PASS-VWEI KEL

I NSTI TUTE at the signing of the encl osed
agreenent. | require a response by 5/21/99
as | have other possibilities to consider.
This is the real estate education industry’s
prime time of the year and | cannot wait to
pursue this matter. This offer is being
made in conplete confidentiality.

John did not respond to the letter, and Earl acted on the intent
expressed in the letter and founded Wi kel Acadeny. ETS filed
suit against Earl and Wi kel Acadeny, alleging infringenent of
ETS s trademark in violation of the Lanham Act, 15 USC 1051 et
seq.

The circuit court granted sunmmary judgnent on the
issue of liability, finding that Earl founded Wei kel Acadeny
with the intent of confusing his business nane with that of the
A-Pass Wi kel Institute. Mnroe then filed a notion to
i ntervene, seeking a declaration that the exclusions in Mnroe's
policy applied and that Monroe had no duty to defend and no

obligation to provide coverage. The circuit court granted



Monroe’ s subsequent notion for summary judgnment, and this appeal
fol | oned.

The rel evant exclusions contained in the policy read
as foll ows:

COVERAGE B PERSONAL AND ADVERTI SI NG | NJURY

LI ABI LI TY

2. Excl usions

Thi s i nsurance does not apply to:

a. “Personal and advertising injury”:

(1) Caused by or at the direction of the
insured with the knowl edge that the act
woul d violate the rights of another and
woul d inflict “personal and adverti sing
injury”;

SECTI ON V — DEFI NI TI ONS

14. “Personal and advertising injury” neans
injury, including consequential “bodily
injury”, arising out of one or nore of
the foll ow ng of fenses:

f. The use of another’s adverti sing
idea in “your
advertisenment”;

g. I nfringing upon another’s
copyright, trade dress or
sl ogan in your “advertisenent”;

There is also a provision that excludes coverage for intentiona
acts that result in bodily injury or injury to tangible personal
property. However, as the injury in this case occurred to

i ntangi bl e personal property, then that exclusion has no
application here, and so we limt our discussion to the

excl usion contained in Coverage B above.

It is clear fromthe | anguage of the policy that this

coverage does not apply to injury “caused by or at the direction
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of the insured with the knowl edge that the act would violate the
rights of another and would inflict ‘personal and advertising
injury' . . . .7 The question then becones, did Mnroe, by use
of the particular evidence of the letter fromEarl to John’s
counsel, establish the intentional act with the know edge that
the act would infringe ETS s trademark?

Summary judgnent, under Kentucky law, is appropriate
only when controlling facts are not in dispute, and no genui ne
i ssue of material fact exists to be decided by a finder of fact.

Steelvest, Inc. v. Scansteel Service Centers, Inc., Ky., 807

S.W2d 476 (1991). Questions of intent are usually left to the
finder of fact, although there are circunstances when even
guestions of state of mnd can be decided by sunmary judgnent.

Janmes Graham Brown Foundation, Inc. v. St. Paul Fire & Marine

Ins. Co., Ky., 814 S.W2d 273 (1991). One such case was relied

upon by the circuit court in this case, Enployers Ins. Co. of

VWausau v. Martinez, Ky., 54 S.W3d 142 (2001). In Wausau, the

Kent ucky Suprenme Court held that intent to violate a crimna
statute could be inferred even in the absence of a conviction
for the offense described in the statute. Wile Wausau is an
extrene case, in which a cenetery conpany was found |iable for
systematically reusing a huge nunber of graves in violation of
several crimnal statutes over an al nost hundred-year period,

the logic behind it is applicable to this case. Here, one piece
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of evidence quite plainly illustrates Earl Wikel’s intent to
harm ETS t hrough the deliberate use of the Wikel nane. The
circuit court held that in this case, as in Wausau, the evidence
of Earl’s intent was so plain fromthe letter to John’s counse
that it was properly the subject of sunmary judgnent.

At oral argunent, counsel for ETS asserted that the
policy exclusion requires know edge that the conduct wll
violate the rights of another, in addition to the intent to
cause harm According to counsel, the circuit court skipped the
first part of this analysis and decided the case based on the
evi dence of the second part. However, the policy exclusion
reads differently, and requires “know edge that the act woul d
violate the rights of another and would inflict ‘personal and

advertising injury’. The policy exclusion never uses
the word “intent”, because, as Monroe’ s counsel pointed out at
oral argument, “advertising injury” necessarily enconpasses
intent, since the actor by definition intends the advertisenent.
It is in the know edge that the intended act will cause harm
that the exclusion is triggered. *“Advertising injury” is

defined in the policy as stated above, and the evidence in the

case sub judice indicated a clear intent to cause that injury.

However, the act itself nust also be done with know edge that it
will violate the rights of another, and here, ETS argues that

since Earl advanced arguments in the underlying case that he had
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an unfettered right to use his surnane, he could not have had
t he know edge that the conduct would violate the rights of
anot her.

We di sagree. The know edge of the illegality of the
conduct may be inputed to the actor. |In this case, the actor
knew of the trademark, knew that his use of the trademark woul d
cause confusion (as evidenced by the statenment “a conpeting
school . . . would profit greatly with WEIKEL as part of its
nanme,”) and knew that harmcould result fromhis intended act.
All that is mssing is the subjective know edge that the conduct
itself is in violation of the provisions of federal |aw and
that must, for reasons of public policy, be inputed to the
actor. “[I]t is axiomatic that all persons are presuned to know

the law.” Mdwest Miut. Ins. Co. v. Wrenman, Ky. App., 54 S. W 3d

177, 181-82 (2001).

Further, ETS' s efforts to rely on the pleadings filed
inthe circuit court as proof of Earl’s |ack of know edge are
unavailing. As ETS is aware, pleadings are not evidence, and to
us illustrate nothing greater than a m sunderstandi ng of the | aw
on the part of Earl’s counsel in the underlying action. They
are in no way adm ssible evidence of Earl’s state of m nd, and
we reject ETS s efforts to use these pleadings as proof of the

sailre.



For the foregoing reasons, the judgnent of the
Jefferson Circuit Court is affirned.

ALL CONCUR
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