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VANVETER, JUDCE. Janes Sol onon appeals froma judgnent of the
Calloway Circuit Court sentencing himto ten years’ inprisonnent
upon his conviction for both second degree rape and first degree
persistent felony offender (PFO). On appeal, appellant argues
that the trial court erred by permtting the Commopnwealth to

i ntroduce hearsay evidence and to inproperly attack the
credibility of appellant’s son. For the reasons stated

hereafter, we affirm



On May 12, 2001, H G, the twelve-year-old victim
spent the night at a friend s house. Besides the two girls,
three other persons were present: Penny, the friend s nother;
appel l ant; and Tyler Solonon (“Tyler”), appellant’s fifteen-year
old son. Appellant denied any sexual contact with H G
However, H G testified that the thirty-seven-year-old appell ant
cane into the bedroom where she was trying to sleep, laid down
besi de her, and proceeded to kiss her, fondle her breasts and
vagi na, and ultimately have sexual intercourse with her

After the incident, HG wote appellant a letter
post mar ked June 7, 2001, stating that she m ssed and | oved him
Penny’ s ex-husband found the letter and informed H G’ s father
The authorities were notified and appell ant was arrested on June
13, 2001. On June 4, 2002, a jury found appellant guilty of
second degree rape and first degree PFO.

At appellant’s trial, after laying a foundation for
their introduction, the Commonweal th noved to introduce the
letter and two diary entries witten by HG In the diary entry
of June 6, 2001, H G stated that appellant “french kissed” her
and that they “made love.” In the diary entry of June 9, 2001,
H G stated that appellant was her best friend and the greatest
event in her life occurred when appel |l ant ki ssed her.

Appel I ant raises two points of error: first, that the

court erred in permtting introduction of the letter and the
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diary entries because all constituted hearsay; and second, that
the Comonweal th inperm ssibly inpeached Tyler’'s credibility as
a wtness by raising issues as to his gang involvenent and his
exposure to the juvenile justice system

The clained errors with respect to the letter and
diary entries, and with respect to Tyler’'s exposure to the
juvenile justice system were not raised in the trial court by
nmeans of a contenporaneous objection. The clainmed error as to
Tyl er’s gang i nvol venent was rai sed by an objection which was
sustai ned by the trial court, but no adnonition was requested or
given to the jury. Appellant requests that we revi ew t hese
errors under the pal pable error rule of RCr 10. 26.

In Commonweal th v. Pace, Ky., 82 S.W3d 894 (2002),
the court held that the pal pable error rule “is not a substitute
for the requirenent that a litigant nmust contenporaneously
object to preserve an error for review ” Id. at 895. In |ooking
at the | anguage of RCr 10.26, the Court stated that “[a]n
appel l ate court may consider an issue that was not preserved if
it deens the error to be a ‘pal pable’ one which affected the
defendant's ‘substantial rights’ and resulted in ‘manifest
injustice.”” 1d. at 895. In determ ning whether an error is
pal pabl e, our reviewis “whether on the whole case there is a
substantial possibility that the result woul d have been any

different.” Id. (citing Cormonweal th v. Ml ntosh, Ky., 646

-3-



S.W2d 43, 45 (1983)). See also Brock v. Commonweal th, Ky., 947
S.W2d 24, 28 (1997); Partin v. Commonweal th, Ky., 918 S. W 2d
219, 224 (1996); Schaefer v. Commonweal th, Ky., 622 S.W2d 218
(1981); Jackson v. Commonweal th, Ky. App., 717 S.W2d 511, 513
(1986) .

In the instant case, appellant neither describes how
the adm ssion of the letter or the diary entries affected his
substantial rights, nor argues that, on the whol e case, there is
a substantial possibility that the result would have been
different. To the contrary, appellant’s trial counsel nade no
objection to the introduction of the letter or journal entries,
and in fact counsel took considerable pains to cross-exam ne
H. G on her inconsistent statenments to the police, to nedica
personnel, and in the letter and journal entries. Viewed
agai nst this background, the failure to object to the letter or
journal entries appears to be in line with trial strategy
devel oped by trial counsel. See West v. Commonweal th, Ky., 780
S.W2d 600, 602 (1989)(court noting that counsel at trial makes
a nunber of strategic and tactical decisions and that ordinarily
t he defendant is bound by such deci sions).

In any event, KRE 801A(a)(2) permtted the
Commonweal th to introduce the letter and diary entries. As one
exception to the hearsay rule, KRE 801A(a)(2) allows the

i ntroduction of prior consistent statenents which are “offered
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to rebut an express charge agai nst the declarant of recent
fabrication or inproper influence or notive.” Here, appellant’s

counsel stated in his opening statenent:

the events which you have heard by the

Commonweal t h happened only in the inmagination of this

little girl. . . . She was thrilled to have attention

and sonmehow this blossoned into a fantasy, a fantasy

that she created that did not happen.”
Therefore, under KRE 801A(a)(2) the Commonwealth was entitled to
rebut appellant’s opening charge of fabrication with evidence
t hat appellant had sexual intercourse with HG The
introduction of the letter shows that a relationship existed
between H. G and appellant, and the diary entries indicate that
appel l ant “french ki ssed” and “nade love” to HG As this
evi dence was offered to rebut appellant’s opening statenent that
H. G imagined or fantasized having sexual intercourse with
appellant, it falls within the exception to the hearsay rul e set
out in KRE 801A(a)(2).1

The next clainmed error raised by appellant is that the

trial court erred by permtting the Cormonwealth to attack
improperly Tyler’s credibility on cross-exam nation by asking

the foll ow ng questions:

IMIler v. Conmonwealth, Ky., 77 S.W3d 556 (2002), cited by appellant, does
not dictate a different result. The facts in MIler were that the letters
witten by the victimwere offered during the prosecutor’s case in chief, no
charge of fabrication had been nmade at that point in the proceedi ng, and

def ense counsel did not cross-exam ne the victimabout the letters. In
addition, the letters in MIller contained statements by a third party who was
not a witness in the proceeding. 77 S.W3d at 571.



Q Wat are the Bl oods?

Al It’s a gang.

Q Have you ever told anyone you' re a nenber of

t he Bl oods?

A: No ma’ am
Appel I ant’ s counsel objected and both parties approached the
bench for conference. The trial court sustained the objection,
but appellant did not ask for an adnonition to the jury, and no
adnoni ti on was given. Appellant now requests our review under
t he pal pable error rule of RCr 10.26 because the trial judge did
not adnoni sh the jury sua sponte.

Appellant’s failure to ask the trial court for an
adnonition after his objection was sustained is treated as
either a waiver or an elenent of trial strategy.? Under RCr
9.22, a party is obligated to tell the court what action he
wants taken at the tine of the court’s ruling on an objection.?
The trial court’s failure to adnonish the jury sua sponte,
coupled with the fact that Tyl er denied being a gang nenber

prior to counsel’s objection, does not rise to the Ievel of

“mani fest injustice” under RCr 10. 26.

2In Hall v. Commonweal th, Ky., 817 S.W2d 228 (1991)(overrul ed on ot her
grounds by Commonweal th v. Ransey, Ky., 920 S.W2d 526 (1996)), the court
held that a trial court does not err by failing to adnonish a jury sua
sponte. See also Taylor v. Comonweal th, Ky., 432 S.W2d 805 (1968).

3In Taylor v. Comonweal th, Ky., 432 S.W2d 805, 808 (1968), the court
enphasi zed “it seens plain that the accused may not play fast and | oose with
the court by failing to request an adnonition and then assigning the failure
to give such an adnonition as reversible error.”



Finally, appellant contends that, based on Manns v.
Comonweal th, Ky., 80 S.W3d 439 (2002), and KRE 609(a), the
trial court erred by permtting the Commonweal th to inpeach
Tyl er based on his juvenile felony convictions.* Again,
appellant failed to object but requests review under the
pal pabl e error rule of RCr 10. 26.

In review ng the whol e case, we do not believe a
substantial possibility exists that the results of the tria
woul d have been different if the elicited testinony had been
excluded. At trial, the follow ng dial ogue occurred between

appel l ant’ s counsel and Tyl er:

Q Are you presently in detention?

A I"’min a treatnent center, yes sir.

Q . . . and as part of that treatnent are
you getting counseling on telling the truth?
A. Yes sir.

On the subsequent recross-exam nation by the

Commonweal th, the foll owi ng exchange occurr ed:

Q Tyler, what are you receiving treatnent
for?

‘KRE 609(a) states “evidence that a witness has been convicted of a crine
shall be admtted if elicited fromthe witness,” but only if the crinme was a
felony. 1In Manns, in reversing the conviction, the court held that KRS
532.055(2)(a), which allows prior felony convictions of juveniles to be
admtted for inpeachnent purposes during crimnal trials and sentencing,

vi ol ated the separation of powers doctrine of Section 28 of the Kentucky
Constitution. 80 S.W3d at 445. Moreover, the Kentucky courts have never

al | owed evidence of a juvenile adjudication to inpeach the credibility of a
wi tness, even if the crine is the equivalent of a felony. 1d. at 446; see
al so Thomas v. Comonweal th, Ky., 864 S.W2d 252, 262 (1993) (Leibson, J.
concurring in part/dissenting in part), cert. denied, 510 U. S 1177, 114
S.C. 1218, 127 L.E. 2d 564 (1994).



A Well, what are you asking what my charges
are? O7?

Q Wwell, 1'lIl take that for now. Yes, what
are you in for?

A: Fl eei ng and evadi ng, wanton endanger nent.
Q Anything el se?

A: No na’ am

Q Well, what are you receiving treatnent
for?

A: | don’t understand the question.

Q Wwell, there’'s substance abuse treatnent,
there’s al cohol abuse treatnent, there’s
behavioral treatnent . . . Wy are you

recei ving treatnent?
A: Mainly drugs and al cohol .

Al t hough Tyler testified to juvenile charges, and even
if the Commonweal th could be said to have elicited the
information in contravention of Manns, our review of Tyler’s
entire trial testinony reveals that Tyler’s credibility was
suspect even without the intrusion of the Commopnwealth's
guestion. For instance, Tyler testified on direct exam nation
that he fabricated a story that Penny had raped himon the night
of May 12, 2001, because he was angry about the charges agai nst
his father. Furthernore, the Comonwealth introduced Tyler’'s
witten statenent that on May 12, 2001, he snoked marijuana to
fall asleep and was with appellant at Penny’s residence the
entire evening. This statenent contradicted Tyler’s testinony
on direct exam nation that he did not snoke marijuana, and that
appel l ant and he were not at Penny’s residence at the tine in
guestion because they were driving through sout hwest ern Kentucky

for five to five and one-half hours until the norning of My 13,



2001. Tyler further undermned his credibility by testifying
both that marijuana is his drug of choice, and that he received
counseling for not telling the truth.

Gven Tyler's lack of credibility as a w tness,
i ncl udi ng the inconsistencies between his oral testinony and the
witten statenents, it follows that any reference to Tyler’'s
felony conviction was not pal pable error. See Jackson v.
Commonweal th, Ky. App., 717 S.W2d 511, 512-14 (1986) (court
found no pal pable error after raising the nunerous
i nconsi stencies and inprobabilities of defendant’s alibi between
wi tness and defendant testinony). The Conmonwealth’s reference
to Tyler’s juvenile charges does not rise to the magnitude of

mani f est injustice under RCr 10. 26.

The judgnent of the Calloway Crcuit Court is

af firmed.
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