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BEFORE: BARBER, COVBS, AND KNOPF JUDGES.
KNOPF, JUDGE: Heath D. Toney appeals from an order of the
Pul aski Circuit Court, denying his pleading styled - Mtion
Pursuant To CR 60.02(f) In Conjunction with CR 59.05 And RCr
13.04 To Amend Judgnent.

On March 16, 2001, Toney approached two enpl oyees at
t he back door of a McDonald's restaurant in Pulaski County,
brandi shed a handgun and said: “I’mgoing to rob you.” Wen one
of the enployees rang the restaurant doorbell, Toney fled.

Later that day, Toney entered a grocery store in Rockcastle



County, showed a handgun to the store clerk by pulling it

hal fway from his pocket and denmanded noney. The clerk conplied,
and Toney left the store. He was apprehended shortly thereafter
by poli ce.

On August 3, 2001, Toney entered guilty pleas to
crimnal attenpt to commt first degree robbery in Pul ask
County and first degree robbery in Rockcastle County. A
sent enci ng hearing was held on August 17, 2001, at which Toney
mai nt ai ned that he was eligible for probation with an
alternative sentencing plan, pursuant to KRS 533. 010.

On Septenber 4, 2001, the trial court entered a final
judgnment on the guilty pleas, rejecting Toney' s request for
probation with alternative sentencing. He was sentenced instead
to serve five years of inprisonnment for the first charge and
el even years for the second charge, to run concurrently. The
trial court did not indicate on the judgnment form which factor
had determned its decision not to grant probation with
alternative sentencing, although the available options included
the follow ng: “[t]he defendant is not eligible for probation,
probation with an alternative sentencing plan, or conditiona
di scharge because of the applicability of KRS 532.080 or KRS
533. 060."

Toney subsequently filed a pro se notion for shock

probation that was denied. He then filed the notion to anend



t he judgnent pursuant to CR 60.02, claimng that the trial court
had violated his liberty and due process rights by failing to
consi der probation. On August 7, 2002, the trial court
overrul ed appellant’s notion, stating that it had previously
determ ned appellant was ineligible for probation because he was
convicted for the offense of robbery involving the use of a
firearm Toney is appealing this ruling.

As a prelimnary matter, it should be noted that a
noti on made pursuant to CR 60.02 is a procedurally inproper
met hod of chall engi ng the sentence inposed on the appellant.
Such a notion is available only if the novant has al ready
exhausted ot her avenues of relief.

The structure provided in Kentucky for

attacking the final judgnment of a trial

court in a crimnal case is not haphazard

and overl appi ng, but is organized and

conplete. That structure is set out in the

rules related to direct appeals, in RCr

11. 42, and thereafter in CR 60.02. It [CR

60.02] is for relief that is not avail able

by direct appeal and not avail abl e under RCr

11.42. The novant nust denonstrate why he

is entitled to this special, extraordi nary

relief.?!

Section 115 of the Kentucky Constitution provides any

l[itigant the right to appeal his sentence, even if he has

'Goss v. Comonwealth , Ky., 648 S.W2d 853, 856 (1983).




entered a guilty plea.? Since Toney could have raised this issue
by a direct appeal, relief is not available by CR 60.02 noti on.
Therefore, this appeal concerns the denial of a notion that
shoul d have been di snmi ssed.

As Toney's reply brief notes, however, the notion was
filed pro se, and pro se litigants are not held to the sane
procedural standards as litigants represented by counsel.® In
light of this policy, Toney’ s appeal of his sentence will be
consi der ed.

Toney’ s appeal challenges the trial court’s
interpretation of two statutes governing the inposition of
sentencing. Toney first presented this argunment in his
sent enci ng nmenorandunm the issue is therefore preserved for
appeal . *

The rel evant portions of the two statutes are set out
bel ow.

KRS § 533.010 states in part

*See Gaither v. Commonwealth, Ky., 963 S.W2d 621, 622
(1998); Haynon v. Commonweal th, Ky., 657 S.W2d 239 (1983)cited
in Ware v. Commonweal th, 34 S.W3d 383, 385 (2000).

See Beecham v. Commonweal th, Ky., 657 S.W2d 234, 236
(1983); see also Case v. Commonweal th, Ky. App., 467 S.W2d 367,

368 (1971).

*“The Court of Appeals is without authority to review issues
not raised in or decided by the trial court.” Regional Jai
Authority v. Tackett, Ky., 770 S.W2d 225, 228 (1989) (citations
omtted).




KRS § 533.

(1) Any person who has been convicted of a
crime and who has not been sentenced to
death may be sentenced to probation,
probation with an alternative sentencing
pl an, or conditional discharge as provided
in this chapter

(3) I'n the event the court determ nes that
probation is not appropriate after due

consi deration of the nature and
circunstances of the crinme, and the history,
character, and condition of the defendant,
probation with an alternative sentencing

pl an shall be granted unless the court is of
the opinion that inprisonnent is necessary
for the protection of the public because:

(a) There is a likelihood that during a
period of probation with an alternative
sentenci ng plan or conditional discharge the
defendant wll commt a Cass Dor Cass C
felony or a substantial risk that the
defendant will commt a Class B or Class A
f el ony;

(b) The defendant is in need of correctiona
treatment that can be provi ded nost
effectively by commtnent to a correctiona
institution; or

(c) A disposition under this chapter wll
undul y depreciate the seriousness of the
defendant’s cri ne.

060 states in part

(1) When a person has been convicted of an
of fense or has entered a plea of guilty to
an offense classified as a Cass A, B, or C
felony and the conm ssion of the offense

i nvol ved the use of a weapon fromwhich a
shot or projectile may be discharged that is
readi |l y capabl e of producing death or other
serious physical injury, the person shal

not be eligible for probation, shock
probation, or conditional discharge .



The issue here is whether the ternms of KRS 533. 060(1)
preclude the application of KRS 533.010 (2) and thereby bar
Toney from probation with alternative sentencing. Toney has
argued that 533.060(1) bars his eligibility for probation, shock
probation, or conditional discharge only, and that he is
eligible for probation with alternative sentencing under
533.010(3). As the Commonweal th has pointed out, however, the
Kent ucky Suprenme Court has already ruled on this matter, hol ding

in Hughes v. Commonweal th that because KRS 533.060 is the nore

specific statute, it controls.® In Hughes, the appellant was
charged with crimnal attenpt to commit nurder and robbery in
the first degree. The Kentucky Suprene Court held that the
trial court had correctly determned that it could not consider
the appellant’s request for an alternative sentencing plan.
“IWe nmust conclude that KRS 533.060(1) controls KRS 533.010(1)
and (2), even though the |latter was amended subsequently to
allow for ‘probation with an alternative sentencing plan,’ since

» 6

the former is the nore specific statute. This court is bound

to follow Supreme Court precedent.’

*Hughes v. Commonweal th, Ky., 875 S.W2d 99, 101 (1994).

1 d.

"Kentucky Supreme Court Rule 1.030(8)(a) states that the
“Court of Appeals is bound by and shall follow applicable
precedents established in the opinions of the Suprene Court and
its predecessor court.” See also Cabbage Patch Settl enment House




Toney argues that Hughes has “lost its potency” and is
no | onger controlling law. Admttedly, as Toney says, Hughes
was a “close call.” This does not negate its precedentia
value. Furthernore, it is not true, as Toney contends, that the
Suprene Court held that Hughes was not entitled to alternative
sentenci ng because it had found that such a sentence woul d
undul y depreciate the seriousness of his offense because of the
del i berate nature of his actions. The Court nerely stated that
this was an additional reason why an alternative sentencing plan
was not available.® Finally, appellant argues that the post-
Hughes, 1998 anendnents to KRS 533. 010 evince a strong
| egi slative preference for the availability of alternative
sentenci ng even when a firearmwas used in an offense. These
amendnents have not altered the critical |anguage of the
statute, however, and if or until the Suprene Court overrules
Hughes, we nust follow the holding in that case.

Toney has drawn our attention to a post-Hughes case in
whi ch an apparent conflict between three other sections of the
sentencing statutes was resolved in favor of permtting the

consi deration of probation. 1In Adans v. Commonweal th, this

v. Weatly, Ky., 987 S.W2d 784, 786 (1999)(“[t]he Court of
Appeal s is bound by SCR 1.030(8)(a) to follow applicable
precedents established by this court”).

*See Hughes at 101.




Court held that two other sections of the sentencing statutes
(KRS 533.080(5) and 533.030(7)) were nore specific than KRS
533.060(2).° The Adans decision does not, however, alter the
validity of Hughes as precedent relating to the specific
statutory sections at issue in this case.

As an alternative argunent, Toney contends that his
equal protection and due process rights were violated, on the
grounds that KRS 533.060(1) unfairly discrimnates agai nst
of fenders such as hinself, who use unl oaded weapons, by denyi ng
t hem probation, while |eaving probation available to offenders
who do inflict actual physical harmon their victinms. The
state’s decision to limt the sentencing possibilities for
of fenders who conmt crimes with the type of weapon described in
KRS 533.060(1) is easily justified, however.

“Under the rational basis analysis ‘a classification
nmust be uphel d agai nst an equal protection challenge if there is
any reasonably conceivable state of facts that woul d provide a
rational basis for the classification.’”?

The Kentucky Supreme Court has specifically addressed

this issue, holding that:

’See Adanms v. Conmonweal th, Ky. App., 46 S.W3d 572, 575-76
(2000) .

"Cornelison v. Cormmonweal th, Ky., 52 S.W 3d 570, 573
(2001) (quoting Heller v. Doe, 509 U S. 312(1993)).




W are of the . . . opinion that the Genera

Assenbly by inposing the restriction of no

probation for an offense involving a firearm

makes a reasonabl e cl assification of

weapons used in the comm ssion of crines.

Firearns are inherently nore dangerous to

human |ife than other weapons, and the

General Assenbly has expressed a public

policy in the terns of KRS 533. 060 which

does not violate either the Constitution of

the United States or the Constitution of

Kent ucky. !

As to Toney’'s contention that his actions were
aberrant and caused little risk to anyone, this court noted in a
case involving an individual who used a toy gun to commt a
series of robberies that “the victinms were faced with the fear
of death or serious injury by the appellant’s use of what

appeared to be a pistol.”'

Simlarly, the victins in this case
coul d not have known that Toney’s gun was not | oaded, and nay
wel | have experienced a simlar fear of death or serious injury.
Toney’s claimof a due process violation is also
unconvi ncing. H's counsel submtted a | engthy sentencing
menor andum and the trial court held a full pre-sentencing
hearing at which his counsel made many of the sanme argunents
made in the appellate brief. Al though the trial judge did not

i ndicate on his sentencing order which of the listed options he

had chosen to support his decision to deny probation, in his

"parrish v. Commonwealth, Ky., 581 S.W2d 560, 563 (1979).

“Wne v. Commonweal th, 699 S.W2d 752, 753 (1985).




subsequent deni al of Toney’'s notion he made it very clear that
Toney was barred from probation with alternative sentencing
because he had used a firearmin the conm ssion of the robbery.
The trial court is not given discretion in such a case, and it
properly followed the precedent set by Hughes in denying the
not i on.

For all the foregoing reasons, we find that the trial
court acted properly in denying probation with alternative

sentencing. Toney's sentence of incarceration is affirned.

ALL CONCUR.
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