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BEFORE: EMBERTQON, CHI EF JUDGE; JOHNSON AND KNOPF, JUDGES.
KNOPF, JUDGE: Kelley House appeals froman order of the
Franklin G rcuit Court nodifying custody of the parties’
thirteen year-old daughter, Tessa. The order appointed Tessa's
father, Steven Castanis as her primary residential custodian.
Kelley alleges that the trial court abused its discretion by
maki ng i nsufficient findings of fact and conclusions of law to
support its decision as required by KRS 403. 340 and 403. 270.

Because the trial court nade adequate findings of fact and



conclusions of law regarding the relevant statutory factors, we
affirm

Kel l ey and Steven were divorced in 1994. The circuit
court ordered a joint custody arrangenent wherein Steven had
possessi on of his daughter on days he was not required to work
and on days when Kelley was required to work. The issue of
per manent custody of Tessa was reserved for further orders of
the court. The court entered an anended tinesharing order on
Septenber 24, 1999, which stated that Kelley would serve as the
primary residential caregiver for Tessa. Steven was allowed to
have Tessa every ot her weekend from Friday evening until Sunday
eveni ng, and on Wednesday evenings. Kelley also had living with
her a daughter, Meghan, froma previous rel ationship, and
anot her child, Erica, who was conceived during Kelley's marri age
to Steven although Erica s father is Tom Roberts.

On March 17, 2001, Kelley married Russell House
(Russell). The present conflict arose when Russell’s job
required that he relocate his famly to St. Louis, Mssouri.
When Steven | earned of the inpending nove, he filed a notion in
circuit court in January 2002 for a nodification of the custody
order so that Tessa could stay with himin Kentucky. After
| engt hy hearings, the Court decided to nodify custody and to
designate Steven as Tessa’s prinmary residential custodian.

Kelley’s counsel filed notions to admt new testinony, amend the
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findings of fact and conclusions of law, and to alter, anend or
vacate. These notions were denied. This appeal foll owed.

KRS 403. 340 sets forth the grounds to nodify a custody
decree, and KRS 403.270(2) lists the factors to be considered in
determ ning the best interests of the child in such a situation.
Kel l ey argues that in making its findings of fact and
conclusions of law, the trial court abused its discretion by
failing to address every provision of these statutes. She
asserts that when a trial court is considering the statutory
criteria for nodifying a custody order, the court is required to
make written findings of fact and conclusions of |aw pertaining
to every factor listed in the statutes, whether it is relevant
to the case at hand or not. Furthernore, Kelley inplies that
the court nust make a negative finding regarding the custodi al
parent under each factor, or at |least under a mpjority of the
factors, in order to justify a nodification of custody. W can
find no authority to support this view. Wil e the court nust
consider all the statutory factors, it need make specific

findings only regarding those it determines are relevant.?

! See McFarland v. MFarland, Ky. App., 804 S .w2d 17, 18

(1991) (“In child custody cases, the trial court nust consider
all relevant factors including those specifically enunerated in
KRS 403.270(1)[now 2] in determ ning the ‘best interests of the
child.” In so doing, it is nmandatory under CR 52.01 that the
facts be so found specifically.”)(Citation omtted; enphasis
added. )




Furthernore, there is no maxi mum or mi ni num nunber of factors

whi ch nust be present in order to justify a nodification of
custody.? “[We are not prepared to define precisely the quantum
of proof necessary to justify awarding the care, custody and
control of a minor to one parent over the other.”?

Kel l ey al so argues that the findings of fact and
conclusions of law that were nade by the trial court are not
supported by the evidence in the record. In reviewing a child
custody determ nation, the standard of review is whether the
factual findings of the trial court are clearly erroneous.*

Fi ndi ngs of fact are clearly erroneous if they are manifestly
agai nst the wei ght of the evidence.® Since the trial court is in
the best position to evaluate the testinony and to weigh the

evi dence, an appellate court should not substitute its own
opinion for that of the trial court.® Utimtely, atria

court’s decision regarding custody will not be disturbed absent

> See e.g. Sherfrey v. Sherfrey, Ky. App., 74 S.W3d 777
(2002) (custody awarded to grandparents primarily on the basis of
child s strongly-stated desire to continue living with them)

® Cherry v. Cherry, Ky. 634 S.W2d 423, 425 (1982).

“ See CR 52.01; Reichle v. Reichle, Ky., 719 S.W2d 442, 444
(1986) .

> See Wlls v. Wlls, Ky., 412 S.W2d 568, 570 (1967).

¢ See Reichle, supra.




an abuse of discretion.’ Abuse of discretion inplies that the
trial court’s decision is unreasonable or unfair.® In review ng
the decision of the trial court, therefore, the test is not

whet her the appellate court would have decided it differently,
but whether the findings of the trial judge were clearly
erroneous or that he abused his discretion.® W will reviewthe
court’s findings first, then address those factors for which the
court did not nake specific findings.

The court’s first substantive conclusion of [aw states
that “Tessa has been integrated into M. Castanis’ hone and
famly by reason of the tinmesharing he has exercised with her.”
This finding is clearly responsive to KRS 403. 340(3)(b), which
est abl i shes as one of the factors a court shall consider in
nodi fyi ng custody “[w] hether the child has been integrated into
the famly of the petitioner with consent of the custodian.” 1In
its findings of fact, the circuit court supported its conclusion
by stating that Steven has had |iberal periods of tinesharing
with Tessa, that Tessa resided primarily with Steven and he
provi ded nost of the caretaking responsibilities during her
second and third grade school years while Kelley was working as

a flight attendant, that Steven had visitation with Tessa every

" See Cherry supra.

¢ See Kuprion v. Fitzgerald, Ky., 888 S.W2d 679, 684 (1994).

® See Cherry, supra.




ot her weekend and one day a week, that he noved to Franklin
County to be close to his daughter and that he presently resides
with his parents in Frankfort where he has had tinmesharing with
her al nost every weekend. The court also found that the parties
had cooperated with each other in regard to their schedul es and
Tessa' s needs.

Kel l ey argues that the only tinme Tessa has spent with
St even has been during the court-ordered visitation periods and
by agreenent of the parties. Consequently, she asserts that the
court’s finding would indicate that parents who cooperate in
i ncreased tinmesharing could unwittingly be laying the groundwork
for a nodification of custody. Furthernore, Kelley notes that
physi cal transfer alone is insufficient under the statute for
the court to make a nodification of custody. The statute al so

requires a finding of integration. 1°

Kel ey maintains that even
if there had been consent to physical transfer, there is no
evidence of Tessa's integration into Steven’s famly.

We disagree. In the course of her interviewwth the

court, “Tessa expressed . . . to the Court her extrene

opposition to the proposed nove to St. Louis. She has indicated

0 See Carnes v. Carnes, Ky., 704 S.W2d 207, 209 (1986) (hol di ng
t hat “consent of the custodi an” pursuant to KRS 403.340(3)(b) is
required only for the physical transfer of the child, not the

i ntegration.)




that she does not want to | eave the honme, school and comunity
to which she has grown accustom|[sic].”

The court also relied on Tessa's statenents to reach
its second conclusion of law which is clearly responsive to KRS
430. 270(2) (b) which directs the court to consider the “w shes of
the child as to his guardian.” The court found that “Tessa
wi shes to live with M. Castanis and that her residence not be
noved to Mssouri.” Tessa's own statenents, therefore, support
the court’s conclusion that she has been integrated into her
father’s famly.

Kel ey mai ntains, on the other hand, that although
Tessa expressed “sone apprehensi on” about noving to St. Louis,
the court erred in finding that she wanted to stay with her
fat her because she did not explicitly say she wanted himto be
her primary custodian. Kelley has interpreted Tessa's
sentinents as being indicative nmerely of the natural reluctance
of a child to nove to another city.

The wi shes of the child, particularly a child as old
as Tessa, are significant in nodifying custodial arrangements.™
The statute does not, noreover, require an explicit statenment
fromthe child that she prefers one parent to another. Tessa's

statement to the court that she strongly prefers to stay in the

1 See Stafford v. Stafford, Ky. App., 618 S.W2d 578, 581
(1981) (di sapproved on other grounds); Sherfey, supra.
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home to which she has becone accustoned is sufficient. In any
event, the trial court’s interpretation of Tessa's statenent is
not so clearly erroneous as to convince us that we shoul d adopt
Kelley's interpretation instead.

We turn now to a brief consideration of the statutory
factors for which the court did not make specific findings.
Under KRS 403. 270(2), the factors not explicitly addressed by
the court which Kelley clains are crucial are (1) the
interaction and interrelationship of the child with his parent
or parents, his siblings, and any other person who may
significantly affect the child s best interest; (2) the child s
adjustnment to his home, school and comunity; and (3) the nental
and physical health of all individuals involved. The record
i ndicates that Tessa has positive rel ationships with her father
her paternal grandparents, and her father’s brother. Evidence
in the record shows that they enjoy playing with Tessa and
hel ping her with her schoolwork. Kelley clains, however, that
she has always had the nost significant relationship with Tessa
because she has exercised primary residential custodi anship.
Kel | ey does not, however, explain in any detail how her
interaction and relationship wth Tessa has affected or w ||
affect Tessa’s interests. In regard to the second factor, there
is evidence in the record that Tessa has adjusted well to hone,

school, and conmunity in her father’s custody. Although it is
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possi bl e as Kelley states that Tessa coul d adjust equally well
tolifein St. Louis, the evidence in the record such as Tessa’'s
own statenments that she wants to stay in Frankfort and her
participation in the cheerl eading and soccer teans at her schoo
support the circuit court’s decision. Finally, the nental and
physi cal health of the individuals involved was sinply not a
decisive factor in this case, and it was not necessary for the
circuit court to make findings on this issue. Sone testinony
was offered during the course of the hearings that Kelley had
been consulting a psychol ogi st and had been taki ng

anti depressants, but the circuit court chose not to consider
this factor in its decision.

Next we turn to the two factors under KRS 403. 270
whi ch Kelley alleges the court failed to address: whether the
child s present environnent endangers seriously his physical,
nmental, noral or enotional health, and whether the harmlikely
to be caused by a change of environnent is outweighed by its
advantages to him 1In regard to the first factor, there is no
requi renent that the court nust make a finding of potential or
actual danger to the child in order to nodify cust ody.
Furthernore, the circuit court found evidence of serious
instability in Tessa's |life when she was residing with Kelley.
In Septenber 1999, for exanple, a domestic disturbance took

pl ace i nvolving Kelley and her el dest daughter, Meghan. The
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court also found that Kelley is severely estranged from her

bi ol ogi cal nother, who evicted Kelley, Russell, and their
children from her residence and has obtained a warrant for their
arrest in Shel by County for damagi ng and renoving property from
her house. In regard to the second factor, Kelley has

m sinterpreted its nmeaning by anal yzi ng the change of
environnent in terns of the nove to St. Louis. The change of
environnment refers to the change of custody to Steven as the
primary residential custodian. There was no requirenent for the
court to find that the nove to St. Louis would be harnful to
Tessa in order to justifying granting custody to Steven.
Furthernore, the record indicates that Tessa has al ready spent
consi derabl e anobunts of tinme in Steven's custody with no harnfu
effect.

Utimately, the circuit court determ ned that the
decisive factors in this case were Tessa’'s integration into her
father’s household and, nost inportantly, her own clearly-
expressed w shes. Having reviewed the record, we hold that the
circuit court’s findings are based on substantial evidence and
are not clearly erroneous. In regard to the statutory factors
for which the circuit court did not nmake specific witten
findings, we hold that even if such findings had been required,
the evidence in the record suggests that the court’s failure to

make t hem woul d have resulted in harm ess error. See CR 61.01
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The circuit court did not therefore abuse its discretion in
awarding primary residential custody of Tessa to Steven.
For the foregoing reasons, the order of the Franklin

Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
J. Scott Mello M chael L. Judy
Frankfort, Kentucky Johnson, Judy, True &

GQuarnieri, LLP
Frankfort, Kentucky
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