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BEFORE: COMBS, JOHNSON AND M NTON, JUDGES.

JOHNSON, JUDGE: N.P. has appealed froman order of the Warren
Circuit Court entered on July 23, 2002, which, follow ng a bench
trial, terminated N.P.’s parental rights to her son J.D.P., and

her daughter, J.L.F. Having concluded that the trial court

Y'I'n order to protect the privacy of the children, we will use initials to
identify the parents and children.



erred by relying upon inperni ssible hearsay evidence at trial,
we reverse and remand for further proceedings.

On July 24, 2001, the Commonweal th of Kentucky,
Cabinet for Famlies and Children filed a petition in Warren
Crcuit Court, seeking the termnation of NP.’s and C F.’s
parental rights to their two children, J.D.P. and J.L.F. A
bench trial was held in this matter on July 10, 2002. C. F.
appeared at trial and agreed to the term nation of his parental
rights to both children.? In the Cabinet’s case-in-chief against
N. P., Susan Ri gsby, a conpiler of records for the Cabinet, and
Judy Parsons, an investigator and treatnent worker for the
Cabi net, both testified on behalf of the Cabinet and provided
the bul k of the evidence against N.P. Their testinony, as well
as the other evidence presented, reveals the foll ow ng.

N.P. and C.F. are the biological parents of both
J.D.P. and J.L.F.® J.D.P. was born on March 5, 1993, and J.L.F.
was born on Cctober 3, 1994. In April 1995 the coupl e ceased
living together and N.P. retai ned custody of the two children.
Shortly after the couple s separation, N.P. first becanme aware
of the possibility that C. F. had sexually abused J.D.P. The

Cabi net took energency custody of the children after this

2 Prior totrial, C.F. pled guilty to sexual abuse charges involving his
children and was sentenced to 20 years’ inprisonment. C. F.’s parental rights
are not at issue in this appeal

5 N.P. and C.F. were never narried.



initial allegation of sexual abuse arose. Rigsby testified that
on April 18, 1995, the Cabinet substantiated one incident of
sexual abuse by C.F. on J.D.P. The children were returned to
N.P.’s custody follow ng the Cabinet’s internal investigation
and the court granted C F. supervised visits at the Cabinet’s

of fices.

Ri gsby further testified that despite the district
court’s order that C.F. be allowed supervised visits only, NP
permtted the children to have unsupervi sed, weekend visits with
C.F. while she was working. Approximately one year |ater, on
April 24, 1996, the district court granted C. F. unsupervised
visits with the children.* N P. retained custody of the children
until approximately Septenber 11, 1997, when she sought
psychiatric treatnment. N P. was eventually hospitalized at
Western State Hospital, where she was di agnosed with a psychotic
di sorder and cannabi s abuse.

Wiile N.P. was hospitalized, she left her two children
with CS., her fiancé, whom she and the children had been |iving
with at that tine. By the time N.P. was released fromthe
hospital on Novenber 5, 1997, C. F. had sought and had been
grant ed energency custody of his children. Over the next year,

C.F. and N.P. continued to have di sagreenents concerning their

4 Rigsby testified that the Cabinet substantiated another incident of sexual
abuse by C.F. on J.D.P. in Cctober 1996.



respective custodial and visitation rights to their children.

In Cctober 1998 the children were placed in foster care after

t he Cabi net substantiated an allegation of neglect on the part
of C.F.®> The children remained in foster care until

approxi mately March 1999.

On June 1, 1999, the children were once again returned
to CF.'s custody and N.P. was awarded unsupervised visitation
rights. The children’s cases were closed on January 6, 2000,
but | ater reopened in April 2000, after the Cabi net
substanti ated an incident of physical abuse commtted by C. S. on
J.D.P.® At this sane tinme, an incident of sexual abuse on J.L.F.
was substantiated.’” |In addition, the Cabinet substantiated an
i ncident of neglect against N.P. for failing to prevent these
abuses fromoccurring in her presence.

In January 2001 anot her incident of neglect was
substantiated against N.P. and C.S. According to testinony from
both Parsons and Rigsby, the children reported that they were
all owed to view pornographic videos while N.P. and C. S. snoked

marijuana in their bedroom Three nonths |ater, on March 29,

> According to Rigsby's testinony, the children reported to a Cabi net
investigator that on this occasion, C F. became extremely intoxicated, |eft
the children alone in the home, and forced themto clean up his vonit.

6 Parsons testified that C.S. hit J.D.P. with a “cane pole.” Her finding was
based on interviews she conducted with J.D.P. and C.S., as well as her
observations of a bruise on J.D.P.’s backsi de.

7" Parsons testified that J.D.P. told her he observed one of C.S.’s relatives
sexual | y abusing J.L.F.



2001, after the Cabinet substantiated an allegation of sexua
abuse by CF. on J.L.F., the children were once again returned
to foster care. On July 24, 2001, the Cabinet filed its
petition seeking the involuntary termnation of N.P.’s and
C.F."s parental rights to J.D.P. and J.L.F. On July 23, 2002,
the trial court granted the Cabinet’s petition and term nated
N.P.’s parental rights to both J.D.P. and J.L.F. This appea

f ol | owned.

N.P. clains that the trial court erred (1) by
admtting i nperm ssible hearsay evidence at trial; (2) by
determi ning that N P. neglected and/ or abused her children; (3)
by determning that the termination of N.P.’s parental rights
was in the best interest of the children; (4) by determ ning
that N.P. inflicted or allowed to be inflicted upon the children
physical injury; (5) by determning that N P. caused or all owed
the children to be sexually abused or exploited; (6) by
determning that N.P. continuously and repeatedly failed to
provi de essential food, clothing, nedical care, shelter, or
education and that there was no reasonabl e expectation of
i nprovenent; (7) by determ ning that the Cabi net rendered al
reasonabl e services to N.P.; (8) by taking judicial notice of

various juvenile, crimnal, and circuit court files; and (9) by



failing to expedite the proceedings as required by KRS?
625. 080(5) .

We first turn to N.P.’s argunent that the trial court
erred by admtting inperm ssible hearsay testinony into
evidence. Specifically, N P. clains that R gsby was allowed to
testify as to “concl usi ons and/ or opinions of other [Cabinet]
workers,” and that this testinony constituted inadm ssible
hearsay evi dence.® W agree.

In Prater, supra, our Suprene Court explained that not

all portions of a social worker’'s report fall within the
busi ness records exception!® to the hearsay rule:

Thus, we have held that the factua
observations of social workers recorded in
CHR case records are adm ssi bl e under the
busi ness records exception, because such
observations would be admi ssible if the
soci al worker testified in person; but the

8 Kentucky Revised Statutes.
® The Cabinet’s entire response to this claimof error by NP. is as foll ows:

Susan Rigsby is a social worker with the Permanency Unit in
Warren County. She has never been the case worker for [N.P.]. She has
had contact with the children. Ms. R gsby testified fromthe Cabinet’s
record as to factual information contained therein. She did not
testify as to other worker’s [sic] opinions or conclusions. Rigsby did
testify regarding her own opinions after review ng the record which she
is entitled to do.

As Prater v. Cabinet for Human Resources, Commonweal th of Kentucky, Ky., 954
S.W2d 954, 958 (1997), and Jordan v. Commonwealth, Ky., 74 S.W3d 263, 269
(2002) nmke clear, the Cabinet’'s characterization of Rigsby's testinony is
sinmply incorrect. It is also noted that this portion of the Cabinet's brief
contains no citations to the record as required by Kentucky Rules of G vi
Procedure (CR) 76.12(4)(c)(v). This rule requires, inter alia, that a
party’s argument contain “anple supportive references to the record.”

10 See Kentucky Rules of Evidence (KRE) 803(6).



recorded opinions and concl usi ons of socia
wor kers are not adm ssi bl e, because the
persons offering those opinions are
insufficiently qualified to render expert
opi ni ons.

Further, in Jordan, supra, the Suprene Court stated:

In Prater, we specifically held that "[t] he
recorded opinions and concl usi ons of socia
wor kers are not adm ssible,” and a soci al
wor ker's "professional determ nation” that
an allegation of abuse is "substantiated" is
not hi ng nore than i nproper opinion testinony
[footnote omtted].

In the case sub judice, the record is replete with

instances in which the trial court, over N P.’s objection,
permtted Rigsby to testify regarding “substanti ated” instances
of negl ect and/or abuse that had been reported in the Cabinet’s
records. Rigsby’'s testinmony was not limted to sinply
reiterating the factual observations of the various social
wor kers; rather, she was permitted to testify as to the
i mper m ssi bl e opi ni ons and/ or concl usi ons of those investigating
wor ker s.

In addition, Parsons’s testinony was al so i nproperly

admitted into evidence.' She testified regarding an incident of

1 'N.P. nmade no contenporaneous objection to Parsons’s testinony. However,
for preservation purposes, it was not necessary to repeat the objection NP
had made earlier to Rigshy’'s testinony, when the basis for the objection
woul d have been the same and the trial court had overrul ed the prior
objection. See Burnett v. Commonweal th, 252 Ky. 521, 67 S.W2d 683, 684
(1934) (hol ding that “‘[h]aving properly objected to sinilar evidence from
W1 son when that objection was overruled, it was not necessary to repeat the
objection every tinme a question along that sane |ine was asked the sane or
any other witness’'”)(quoting Brown's Admir v. WIson, 222 Ky. 454, 1 S.W2d
767, 768 (1927)).




abuse involving a cane pole that she had “substantiated” after
conducting an investigation. This opinion/conclusion testinony
was not adm ssible evidence. Further, Parsons was allowed to
testify as to out-of-court statenents that J.D.P. had nade to
her during her investigation. Hearsay statenents nmade by
children to social workers during the course of their
i nvestigation do not becone adm ssible nmerely because they may
be later nmenorialized in the agency’s records. ?

In support of its determnation that J.D.P. and J.L.F.
were “abused and negl ected children as defined in KRS
600. 020(1),” the trial court found that “N.P. inflicted or
allowed to be inflicted upon the children” physical injury or
enoti onal harm?® and that N.P. “allowed the children to be

"14 As the basis for these

sexual | y abused or expl oited.
statutory findings, the trial court relied primarily upon its

underlying factual findings that N.P. had allowed C. F. to have
unsupervi sed visits with the children after she knew of C F.’'s

5

al | eged sexual abuse, ! and that N.P. had failed to prevent

J.D.P.”s physical abuse in her presence when C.S. allegedly

Prater, 954 S.W2d at 959.
13 KRS 625.090(2)(c).

4 KRS 625.090(2) (f).
% 1t is noteworthy that subsequent to the allegations of sexual abuse by C.F.
and N.P. allowing C.F. to have unsupervised visits with the children, the
district court also allowed unsupervised visitation by C.F. and the court
eventual |y awarded custody to C F.



struck J.D.P. with a cane pole. At trial, Ri gsby and Parsons
provided nost, if not all, of the evidence pertaining to these
incidents in the formof the aforenentioned testinony related to
the “substantiated” nature of these all eged abuses. As we
stated above, this testinony was not adm ssi bl e evi dence.

Hence, absent this inadm ssible evidence, there was not “clear
and convi nci ng evidence” before the trial court which justified
its ultimate findings that J.D.P. and J.L.F. were abused and
negl ected children as defined under KRS 600.020(1). 1
Accordingly, we hold that this evidentiary error was so
substantial that it affected the quantum of proof required to
neet the statutory standard of clear and convincing evi dence.
The trial court’s order nust be reversed and this matter nust be
remanded for further proceedings.

N.P.’s next six clainms of error are all based on her
assertion that there was insufficient evidence in the record to
justify the trial court’s factual determ nations and/or that the
evidence justified a contrary conclusion. There is no need for
this Court to address these six alleged errors other than to
state that before a trial court can term nate parental rights,

it nust “state specifically the facts which justify its

16 See KRS 625.090(2)(stating that a “clear and convincing evidence” standard
governs a circuit court’'s determ nation of whether to term nate parental
rights).



decision.”! Thus, on remand, it is crucial that specific
factual findings be nade by the trial court in order to
facilitate meaningful review on appeal.?'®

We next turn to N.P.’s argunent that the trial court
erred by taking judicial notice of certain juvenile, crimnal,
and circuit court files. W first note that N.P. failed to nake
atinely objection to the trial court’s action as required by
KRE 103(a)(1).'® Odinarily, this alleged error woul d be deened
unpreserved and it woul d not be considered for review on appeal.
However, since this issue is likely to arise again on renmand, we
will exam ne the nerits of N.P.’s argunent.

The concept of judicial notice has been codified in
Kent ucky under KRE 201. In relevant part, this rule states:

(b) Kinds of facts. Ajudicially noticed

fact nmust be one not subject to reasonable

dispute in that it is either:

(1) Generally known within the county from

which the jurors are drawn, or, in a nonjury

matter, the county in which the venue of the
action is fixed; or

17 Department for Human Resources v. More, Ky.App., 552 S.W2d 672, 675
(1977).

8 Reichle v. Reichle, Ky., 719 S.W2d 442, 443 (1986)(hol ding that one of the
principal reasons for requiring specific factual findings “is to have the
record show the basis of the trial judge's decision so that a review ng court
may readily understand the trial court's view of the controversy”).

19 KRE 103(a)(1) states that an alleged error will not be preserved for review
on appeal unless a substantial right of the party is affected and “[i]n case
the ruling is one admitting evidence, a tinmely objection or notion to strike
appears of record, and upon request of the court stating the specific ground
of objection, if the specific ground was not apparent fromthe context[.]”

-10-



(2) Capabl e of accurate and ready
determi nation by resort to sources whose
accuracy cannot reasonably be guestioned.

In his highly respected treatise on Kentucky evidence | aw,

Prof essor Lawson provi des sone hel pful insight regardi ng how KRE
201 should be interpreted with respect to the noticeability of
court records:

[ KRE 201] requires that the critical inquiry
be focused [ ] not on the noticeability of
court records as such but rather on the
noticeability of indisputable facts which

j ust happen to be evidenced by court
records. The propriety of taking notice
woul d depend first and forenost upon whet her
the fact in question is indisputable and
secondl y upon whether it is “capable of
accurate and ready determ nation by resort

t 0 sources whose accuracy cannot reasonably
be questioned.” It is not critical that the
fact in question is contained in a court
record but rather that it is capable of
verification by resort to a readily
avai | abl e and accurate source of

i nformation. ?°

In the case at bar, the trial court took judicial

notice of, inter alia, district court case files containing the

birth certificates of J.D.P. and J.L.F., and a psychol ogi ca
evaluation of NP. Wile the birth certificates certainly fal
within the definition of a fact that is “indi sputable” and
“capabl e of accurate and ready determ nation by resort to

sour ces whose accuracy cannot reasonably be questioned,” N.P.’s

20 Robert G Lawson, The Kentucky Evi dence Law Handbook, § 1.00 p.10, (3d ed.
1993).

-11-



psychol ogi cal eval uati on and the hearsay statenents and opi ni ons
contained therein clearly do not.

In General Electric Capital Corp. v. Lease Resol ution

Corp.,% the United States Court of Appeals for the Seventh
Crcuit, in discussing the federal counterpart to KRE 201,
further explained the requirenent that a fact in a court record
be sufficiently “indi sputable” before judicial notice may be
t aken:
W agree [with the Second and El eventh

Circuits] that courts generally cannot take

notice of findings of fact from other

proceedi ngs for the truth asserted therein

because these findings are disputable and

usual ly are di sputed. However, it is

concei vabl e that a finding of fact may

satisfy the indisputability requirenent of

[ Federal Rule of Evidence] 201(b).
Accordingly, on remand, the trial court nust |limt the facts to
which it takes judicial notice to only those facts falling
wi thin the standard mandated by KRE 201 and the aforenenti oned
princi pl es.

Finally, we turn to NP.’s claimthat the trial court
erred by failing to expedite the proceedings as required by KRS
625.080(5).%% N.P. contends that since the bench trial was not

held within the 60-day period after the Cabinet filed its notion

21 128 F.3d 1074, 1082 n.6 (7th Gr. 1997).
22 KRS 625.080(5) provides that a hearing to deternine the possible

i nvoluntary term nation of parental rights “shall be held within sixty (60)
days of the notion by a party or the guardian ad litemfor a trial date.”

-12-



for atrial date, the trial court commtted “reversible error.”
However, it is well-settled that “[t] he decision whether to

grant or to deny a notion for continuance lies within the sound

n 23

di scretion of the trial court. In the case sub judice, the

trial court granted CF.’s notion for a continuance on two

occasi ons and continued the case sua sponte on one other

occasion, due to the fact that C.F. was facing crimnal sexua
abuse charges in Warren Circuit Court. 1In light of the fact
that these charges were germane to the issues in the pending
term nati on proceedi ng, we cannot conclude that the trial court
abused its discretion by granting the continuances.
Accordingly, we reject NNP.’s claimthat this action on the part
of the trial court constituted “reversible error.”

Based on the foregoing, the order of the Warren
Circuit Court is reversed and this matter is remanded for
further proceedi ngs consistent with this Opinion.

M NTQON, JUDGE, CONCURS.

COVBS, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

COVBS, JUDGE, DI SSENTING It is inportant to note
that this case involved a bench trial, thus precluding a jury
fromsifting through and perhaps being m sled by inadm ssible
hearsay. The trial judge, wholly aware of the Prater and Jordan

precedents, also heard conpelling testinony based on the

28 Kentucky Farm Bureau Mutual Insurance Co. v. Burton, Ky.App., 922 S. W2d
385, 388 (1996).

- 13-



adm ssi bl e portions of the social workers’ reports rendered

adm ssi bl e under the business records exceptions. Those
recorded incidents of repeated abuse speak for thenselves —
separate and apart fromany taint of possible hearsay offered by
opi nion testinony of either Susan Rigsby or Judy Parsons. | am
convinced that there is a quantum of adm ssi bl e evidence that
suffices to satisfy the “clear and convincing” standard of KRS
625. 090(2) governing term nation of parental rights.

Additionally, the findings of the trial court anply
recited other grounds conpelling term nation, noting that these
chil dren had needed the Cabinet’s protective services “al nost
continuously since 1995” — fromthe tender ages of two years and
one year. (Opinion of trial court of July 22, 2002, finding
#12.) The court dutifully noted the failure of the nother to
provi de the essential needs of food, clothing, shelter, nedica
care, or education, citing to the serious likelihood that these
needs woul d not be nmet in the foreseeable future.

After meticul ous findings of fact based on non-hearsay
evi dence, the court concluded that term nation of parental
rights was warranted in the best interests of these children.
The erroneously adm tted hearsay evidence constituted harnl ess
error in light of the weight of non-hearsay evidence revi ewed

and recited by the trial court in its Findings of Fact and

-14-



Concl usions of Law. Therefore, | would affirmthe Order of

term nation of the Warren Circuit Court.
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