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BEFORE: BAKER, KNOPF, AND TACKETT, JUDGES.
KNOPF, JUDGE: Chester Carnes appeals froma judgnent of the
Knox Circuit Court which resolved a boundary dispute claim
brought by Herald and Melissa Carnes. Chester argues that the
trial court’s determ nation of the boundary was not supported by
substanti al evidence. Finding no error, we affirm

The underlying facts of this action are not in
di spute. Chester and Herald Carnes are brothers who, along with
their wives, own adjoining tracts of real property in Knox

County, Kentucky. Herald and Melissa Carnes purchased their



property in Septenber of 1963. In June of 1990, Chester and
Berni ce Carnes bought two adjacent tracts which are to the north
of Herald and Melissa's property. The boundary separating the
two properties is heavily wooded and not marked.

Eventual |y, a dispute arose anong the parties
concerning the location of the boundary. 1In 1996, Herald and
Melissa filed this action claimng that Chester was trespassing
on their property and unlawfully renoving tinber fromthe
di sputed area. ! Chester brought a counterclaimclaining that
t he boundary description in his deed enconpasses the disputed
ar ea.

The deed to Herald and Melissa’ s property does not
specifically describe their tract. The deed contains no calls
or neasurenents, but bases its description on the |ocation of
t he surroundi ng property owners. The boundary description in
Chester and Bernice’s deed traces back to a 1933 deed from
Walter Valentine to R B. Mays, and describes the disputed
boundary as foll ows:

BEG NNI NG on a |ine southward a straight

line to a rock; thence with the branch to

the | ower edge of a rock; thence to a

sassafras; thence to a poplar stunp; thence
to a rock; thence to a chestnut stunp on a

1 At hough both Chester and Bernice Carnes are naned as grantees
in the 1990 deed, Bernice was not naned as a party to the action
bel ow or in this appeal. However, Chester has not asserted that
she was an indi spensable party to this action.



poi nt between R B. Mays and Wal ter

Val enti ne house and with the neanders at the

point to the fence and with the fence to the

road and with the road to Oscar More’s

line, line up the point to R B. Mwys' |ine

to Percifull line at a fence wwth the fence

to a line at the Beginning Corner.

Heral d and Chester each hired a qualified surveyor to
determ ne the boundary based upon the deed description and the
extrinsic evidence. Edward G ande testified for Herald, and
Charles Felts testified for Chester. Both surveyors admtted
that the precise |ocation of the boundary could not be | ocated
because the nmonunents described in Chester’s deed no | onger
exi st or cannot be identified with any degree of certainty, and
because the boundary description does not include any direction
or distance calls. The surveyors also agreed that the boundary
descriptions in older deeds tend to be |ess accurate than those
in nore recent deeds.

The surveyors al so generally agreed on the western
corner of the disputed boundary. Fromthere, however, their
opi nions diverged. Gande stated that he believed he could
identify several of the rocks nentioned in the deed description.
Al t hough Grande could not identify where the chestnut stunp
referenced in the deed had been | ocated, he discovered remants
of an old fence enbedded in the trees. There was evidence that

Ronnie Smth, the prior owner of Chester’s property, had built

this fence around his yard. G ande surm sed that the chest nut



stunp had been around the turn of the fence. He also
interpreted the phrase “with the neanders at the point” to nean
going up the spur of a hill.? Based upon these features and the
ot her extrinsic evidence, Gande felt he could locate the
boundary line with sone degree of certainty in the area cl ai ned
by Heral d.

Felts expressed doubts whether G ande actually | ocated
the rocks nentioned in the deed description. He also questioned
whet her any surveyor could |ocate the boundary line with the
degree of certainty that Grande had cl ai ned. However, Felts
testified that he found evidence of a different fence Iine which
di verged significantly fromthe |line determ ned by G ande.
Furthernore, Felts stated that a depression found on the spur
was of the type which would be left by a chestnut stunp that has
rotted. Felts also opined that the spur point which he |ocated
was nore likely the one referred to in the deed than the one
identified by Gande. 1In addition, Felts identified a tinbered
[ine, which indicated to himthat soneone had stopped | oggi ng
because they were approaching the boundary line. Al though Felts
stated that the exact boundary line could not be |ocated with

any degree of certainty, he believed that he coul d approxi mate

2 To meander neans to follow a winding or flexuous course. The
termis usually, although not always, used to refer to boundary
lines followi ng the sinuosities of a river, stream or body of
water. Blacks Law Dictionary (5'" ed., 1979), p. 884.



t he boundary |ine as being somewhat to the south of the |ine
cl ai ned by Herald.?

Both parties al so presented |ay testinony regarding
the |l ocation of the boundary between the properties. Severa
i ndividual s identified features, such as the second fence and
ti mbered lines, which would support the | ocation of the boundary
advocated by Chester. However, Ronnie Smth, the prior owner of
Chester’s property, testified that he had never cl ai ned
ownership of the disputed property, and that he had al ways
beli eved that the boundary was in the | ocation advocated by
Her al d.

The parties submtted the case to the comm ssi oner on
t he depositions and exhibits of record. After considering the
evi dence, the conm ssioner filed a report finding that the
boundary was in the |ocation advocated by Herald. In response,
Chester filed exceptions to the conm ssioner’s report. After
considering the evidence, the trial court did not adopt the
conm ssioner’s report, but entered its own findings in favor of
Herald's claim The trial court was particularly convinced by
Grande’ s di scovery of the yard fence, the ol d phot ographs

showi ng a continuation of the fence Iine between the parties,

3 Felts identified the eastern corner of the disputed boundary as
bei ng approximately 700 feet south of the corner identified by
G ande.



and the fact that Herald and Melissa had maintained a garden in
a portion of the disputed area, using that fence as a boundary
for the garden. Accordingly, the trial court entered a judgnent
in favor of Herald and Melissa, and directed that they draw a
condi tional |line deed based upon the survey plat prepared by
Grande. This appeal foll owed.

Chester correctly points out that, as the plaintiffs
in the action below, Herald and Melissa bore the burden of
establishing with reasonable certainty the | ocation of the
boundary they claim \Were there is confusion, as here, the
doubt shoul d be resol ved against them®* Chester argues that
Herald and Melissa failed to neet their burden of proof.

Rat her, Chester maintains that the evidence clearly supported
t he boundary line established by Felts, and that the tria
court’s findings to the contrary were clearly erroneous.

Nevert hel ess, “[f]indings of fact shall not be set
aside unless clearly erroneous, and due regard shall be given to
t he opportunity of the trial court to judge the credibility of

nb

t he wi tnesses. This rule also applies to boundary disputes.?®

Furthernore, “[a] fact finder nmay choose between the conflicting

“ Rowe v. Bl ackburn, Ky., 253 S.W2d 25, 27 (1952)(citing G een
v. Wtten, 200 Ky. 725, 255 S.W 519 (1923)).

5 CR 52.01.

® Croley v. Alsip, Ky., 602 S.W2d 418, 419 (1980).




opi ni ons of surveyors so long as the opinion relied upon is not
based upon erroneous assunptions or fails to take into account
establ i shed factors." '

As has been noted, neither surveyor could determ ne
t he boundary between the properties based only on the deed
descriptions. Both surveyors had to rely on extrinsic and
hi storical evidence to reach any conclusions. Even this
evi dence was conflicting and woul d have supported the boundary
clainmed by either Grande or by Felts. Yet while Chester takes
issue with Grande’s conclusions fromthat evidence, he does not
poi nt out any clearly erroneous assunptions or inproper factors
underlying Grande’s conclusions. After reviewing the record, we
cannot say that the trial court’s findings were clearly
erroneous.

Chester also asserts that Herald and Melissa have
failed to denponstrate their adverse possession of the disputed
property for the required fifteen years. However, the tria
court’s reference to the garden mai ntained by Herald and Melissa
was not a finding that they had adversely possessed the di sputed
property. Rather, the trial court was sinply focusing on the

hi stori cal evidence showi ng that Ronnie Smth, Chester and

" Webb v. Conpton, Ky. App., 98 S.W3d 513, 517 (2002) (quoting
Howard v. Kingnont G| Co., Ky. App., 729 S.w2d 183, 184-85
(1987)).




Bernice’ s predecessor in title, had never clained the disputed
area. Consequently, the issue of adverse possession is not
properly raised in this appeal.

Accordingly, the judgnment of the Knox Crcuit Court is

af firnmed.
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