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BARBER, JUDCE: Appellants, John Russell Brown (“Brown”) and his
wi fe, Keitha Brown, appeal froma judgnent rendered upon a jury
verdict in favor of Appellees, Dr. Randal H Paul (“Dr. Paul”)
and G| bert, Barbee, More & Mcllvoy, P.S. C, d/b/a Gaves

Cinic, in this nmedical negligence case. Appellants seek review



of the trial court’s order denying their notion for new trial,
on ground that during deliberations the jury should not have
been permtted to review an audi o-vi sual presentation that was
not in evidence. Concluding that any error was harm ess, we
affirm

This lawsuit arose out of nedical treatnment Brown
received fromDr. Paul for outpatient cataract surgery in July
2002, and post-surgical treatnment the follow ng week. During an
office visit when Dr. Paul infornmed Brown of a surgical option,
a conput er-gener ated audi o-vi sual presentation about cataract
surgery (“the presentation”) and an audi ot ape
di scl osure/i nforned consent were played for Brown. These were
| ater played for the jury during the Appellees’ opening
st at enent .

Fol l owi ng cl osing statenents, the trial court inforned
the jury it would replay portions of the trial videotape, if
they wanted to review sonething. No objections were nade. An
hour into deliberations, the jury asked to have the presentation
and the audiotape inforned consent replayed. Appellants
obj ected on ground the presentation had not been adnmitted as
evi dence. Appellees explain that a witten transcript of the
audi o portion had been admitted into evidence; however, the
vi deo expl aining the cataract procedure was “inadvertently not

offered into evidence during the trial.” The trial court
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allowed the jury’'s request. Approximtely five hours later, the
jury returned an el even to one verdict in favor of Appell ees.

On June 18, 2002, the trial court entered judgnment on the
verdict. On August 2, 2002, the trial court entered an order
denyi ng Appellants’ notion for new trial:

This matter is before the Court on Plaintiff’s
notion for newtrial. On June 6, 2002, the jury
returned a verdict finding in favor of the
Defendant. The Plaintiffs argue that the Court
erred in allowing the jury to view and hear
certain exhibits after the jury had begun

deli berating. The Plaintiffs argue that said
exhibits were presented in opening statenents only
and were not introduced into evidence.

The subject video and audio tapes were played for
the jury during opening statenents w thout
objection [!] fromthe Plaintiffs. Furthernore,
Plaintiff John Russell Brown testified on direct
that he had reviewed the video tape prior to the
surgery and that he renenbered the subject audio
tape as well. Accordingly, the Court concl udes
that any error in allowing the jury to review
these materials for a second tine was not
prejudicial to the Plaintiffs’ case. See: Maclin
v. Horner, Ky. App., 357 S.W2d 325, 328 (1962).

1 Whet her Appellants actually objected to the video prior to
opening statenents is contested. Appellants contend that they
di d object, but that the objection was not recorded in the trial
transcript. There is a 12 minute gap in the trial videotape;
follow ng the gap, the video shows the court reassuring

appel  ants’ counsel that everything was on record. An objection
or at least a discussion regarding the presentation can be
inferred fromthe video and fromthe “events | og” of the court.
Appel | ants suggest that the trial court was unaware of the
twelve m nute gap and had sinply forgotten about the objection
in denying the notion for newtrial. Appellants did not nention
this in their notion for a newtrial, or in their reply to the
Appel | ees’ response to the notion.



Accordingly, IT 1S HEREBY ORDERED that Plaintiffs’
notion for a newtrial is DEN ED.
(Enphasi s original).

Thi s appeal followed. Abuse of discretion is the
standard of review of a trial court’s denial of a notion for new
trial. The trial court’s decision is presuned correct and wl |
not be reversed, absent clear error. This rule recognizes that
aruling on a notion for a new trial depends, to great extent,
on factors and inpressions not included in the appellate
record.?

Appel | ants rely upon Snmith v. Commonweal th® to support
their contention that the court commtted reversible error by
allowing the jury to review information not properly in
evi dence. There, the jury was allowed to take into the jury
rooma piece of plasterboard ostensibly cut fromthe wall of the
victims hone. The plasterboard had scratches upon it that may
have been made by appellant's belt buckle. The piece of
pl ast erboard was never admtted in evidence. No foundation was
laid for its adm ssion. It was never shown that the
pl asterboard actually came fromthe WIson residence or when or
where the markings upon it were nmade. Smth is readily

di stingui shable on its facts.

2 Shortridge v. Rice, Ky. App., 929 S.W2d 194, 196 (1996).
3 Ky., 645 S.W2d 707 (1983)




Kentucky | aw hol ds that that where a witness has
testified concerning an exhibit, it may be considered part of
the record, although not formally introduced.* Deeds, checks,
and even a coat have been allowed into evidence under this rule.
To hol d otherw se, would be a “species of judicial ritualism” °
In Thonmpson v. Wl ker,® the issue involved the propriety of the
jury’s taking cards, with physical information about the
defendant, into the jury roomduring deliberations. Noting the
judge’s substantial discretion regarding the introduction of
evi dence, the court explained that “if the proper oral testinony
was offered in support of [the] cards and if they were rel evant
to an issue in the case, then it could not be inproper to allow

the cards to be introduced as exhibits.”’

In Maclin v. Horner,?

cited by the trial court, the jury
was allowed to review a chart prepared for use in closing
argurment by the plaintiff’s attorney containing his cal cul ations

of the client’s damages, which were not properly admtted as

evidence at trial. Maclin holds that absent prejudice such
error is not reversible. In Maclin, the verdict did not reflect
4 Jones v. Driver, Ky. App., 137 S.w2d 729, 731 (1940).

> |d.

® Ky. App., 565 S.W2d 172,175 (1978).

" 1d.

8 supra.



that the chart was a “substantial influencing factor upon the
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jury.

Appel I ants contend that replaying the presentation was
prejudicial, because the trial court effectively “vouched” for
exhibits not in evidence. Appellants assert that based upon
“the Trial Court’s actions and comments during deliberations, it
was reasonable for the jury to infer that the Court thought
Appel | ees’” exhibits were inportant and it was inportant for the
jury to consider themin reaching a verdict.” A court’s
comments indicating that one portion of evidence is nore highly
val ued than another may constitute reversible error.°

Qur review of the trial videotape reflects that the
court’s coments functioned only to introduce the video and
verify that the video was the exhibit the jury wanted to review.
The comrents do not suggest that the presentati on was sonehow
nore inmportant or held a greater value than other evidence
presented at trial.

Here, the jury had already seen the presentation during

openi ng statenent, and both Brown and Dr. Paul had

° 1d.

10 Commonweal th v. Eubank, Ky. App., 369 S.w2d 15, 16 (1963).
1 The fact that the trial court incorrectly noted that it was
pl ayed during opening statenent w thout objection, nakes little
difference in the outcone of the case. The court committed a
harm ess error, which without nore, is insufficient ground to
overturn a verdict. Comonwealth v. Christie, Ky., 98 S.W3d
485, 491 (2002).



authenticated it. W are not persuaded that replaying the
presentation during deliberations was a substantial influencing
factor upon the jury. The evidence was in conflict and expert
nmedi cal opinion was presented that Dr. Paul did not deviate from
the standard of care. W find no prejudicial error, and
conclude that the trial court did not abuse its discretion.

Accordingly, we affirm
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