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McANULTY, JUDGE: This is an appeal fromthe Pike Crcuit
Court’s Order nodifying Appellee’ s child support obligation and
effectively elimnating court-ordered child support for the
parties’ adult son, who is seriously disabled. Appellant argues
that the trial court failed to apply the statutory guidelines
for nodifying child support or failed to adequately justify
deviating fromthe guidelines. W agree that the trial court’s
findings do not establish the requisite foundation for nodifying
the decree’s child support provisions. Accordingly, we vacate

the trial court’s order and remand for additional proceedings.



Appel l ant, Linda Rene Ritchie McG@iire (Linda), and
Appel | ee, Franklin Dover McGuire (Frank), were divorced in 1980.
They have one child together, Paxton Shane MCuire (Paxton).
Paxton’s date of birth is Septenber 13, 1972. By agreenment in
1980, such agreenent being incorporated in the divorce decree,
the trial court granted sole custody of Paxton to Linda. By
further agreenment, Frank was to pay $500 nonthly to Linda as
child support; however, if Linda remarried, Frank’s child
support obligation was reduced to $300 nonthly. Frank’s
obligation was to continue until Paxton attai ned gai nful
enpl oynment, al though Linda and Frank acknow edged that Paxton’s
attai nment of gainful enploynment may never happen due to his
severe disability. Apparently, Linda did remarry at sone point
as Frank was obligated to pay nonthly child support in the
amount of $300; however, at a later point, Frank voluntarily
agreed that he would pay Linda $350 instead of $300.

Al nost twenty years after Linda and Frank’s divorce,
in the year 2000, the matter of child support returned to the
court’s docket when Linda sought enforcenent of Frank’s child
support obligation through the Pike County Attorney’'s Ofice,
Child Support Division. Frank filed a notion for nodification
of the custody decree to joint custody and for review of child
support. In support of his notion, Frank stated that Paxton

al ternated residences between Frank and Linda and stayed with
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each parent for one nonth at a time. As for his continuing
obligation to pay child support, Frank asserted that Paxton had
i ndependent incone froma trust that was established in Paxton's
name with the proceeds of a personal injury lawsuit filed
shortly after Paxton’s birth. As of February 5, 2001, the
princi pal value of Paxton’s trust was approxi mately $407, 000. 00.

Utimately, after a nunmber of hearings, on June 10,
2002, the trial court issued its findings of fact, concl usions
of | aw and judgnent on issues of child support. The follow ng
findings and concl usions are pertinent for the purposes of this
appeal :

The parties hereto have been divorced for
many years. Pursuant to agreenent, child
support was established in the record in the
amount of $300. 00 per nonth to be paid by
the father to the nother. It is beyond

di spute that Paxton Shane McCQuire is
seriously disabled. Al though now an adult,
t he divorced parents are co-guardi ans for
Paxt on, and al ternate caretaking
responsibilities for him Paxton Shane
McQuire has a trust fund which provides
financial support for him

Verbally, the parties agreed sone years ago
that the child support would be increased
fromthe anmount of $300.00 per nonth to the
amount of $350.00 per nonth. The evidence
of this voluntary increase is credible and
not di sputed. Accordingly, the Court finds
that the child support was nodified and
payabl e in the anpbunt of $350. 00.

After the Pulaski District Court nade the

parents co-guardi ans by Order dated April 7,
1997, the father ceased paying support in
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t he manner previously agreed. The nother
subsequent |y sought paynent of the arrearage
and an Order requiring the father to

conti nue paying child support. The father

i ntroduced evidence that, due to a downturn
in his business (he is self-enployed), and
in light of the shared caretaking
arrangement between the parties, he should
not have a child support obligation. The
father also noted the existence of the trust
fund, which presently has a principal of
approxi mat el y $407, 000. 00, and further
contributes towards Paxton's food, shelter,
and clothing. The father has continued to
pay and mai ntain health insurance for

Paxton, at a cost of $220.00 per nonth. The
Court does not find any evidence of bad
faith or voluntary underenpl oynent of the

f at her.

As to any current or ongoing obligation to
pay child support, the Court holds that M.
McGuire’ s continued provision of health

i nsurance for Paxton is sufficient support
at this tinme. Pursuant to KRS

403. 212(2)(d), and the decision of Rednon v.
Rednon, Ky. App., 823 S.W2d 463 (1992),
there is no basis in the record for inputing
inconme to M. MCuire, as there is no
evidence that he is voluntarily

underenpl oyed. There is an inplicit

requi rement of finding of bad faith in the
concept of voluntarily [sic]
under enpl oynent. MKi nney v. MKi nney, Ky.
App., 813 S.wW2d 829 (1991). There is no
evi dence herein of such bad faith.

Wil e the Court does conclude, as a matter
of law, that M. MQ@ire has shown a

mat eri al change of circunstances to relieve
himof his child support obligation as of
Cct ober of 2000, in Iight of the change of
his income and in light of the rotation of
caretaking responsibilities, nevertheless,
the child support obligation cannot be

nmodi fied prior to the date of that notion



Linda filed a notion to alter, anend or vacate the
provision of the trial court’s judgnent concerning voluntary
under enpl oynent. I n support, Linda pointed out that the current
version of KRS 403.212(2)(d) permts a finding of voluntary
under enpl oynent absent a finding of any intent to evade or
reduce the child support obligation. 1In response, the trial
court heard the issue and acknow edged during the hearing that
there was no bad faith requirenent to finding voluntary
underenpl oynent. In spite of this recognition, however, the
trial court denied Linda s notion on the grounds that (1) Frank
was not voluntarily underenpl oyed, and (2) Paxton split his tine
bet ween Frank and Li nda equally.

Li nda rai ses three argunents on appeal. First, Linda
asserts that Frank should continue to be required to pay support
to Linda in an anount of at |east $350.00 per nonth because he
failed to neet his burden of proof in justifying the
nodi fication of child support. Second, Linda contends that the
trial court msinterpreted and m sapplied KRS 403.212(2)(d), the
section of the child support guidelines addressing voluntary
underenpl oynent. Finally, Linda argues that neither the
exi stence of incone fromthe trust nor the shared custody
arrangement justifies conplete relief fromFrank’s child support

obl i gati on.



We turn to the statutory guidelines for establishing
and nodi fying child support and set out the follow ng key
provisions. First, KRS 403.211 states:

(2) [I]n any proceeding to nodify a support
order, the child support guidelines in KRS
403. 212 shall serve as a rebuttable
presunption for the establishnent or

nodi fication of the anount of child support.
Courts may deviate fromthe guidelines where
their application would be unjust or

i nappropriate. Any deviation shall be
acconpanied by a witten finding or specific
finding on the record by the court,
specifying the reason for the deviation.

(3) Awitten finding or specific finding
on the record that the application of the
gui del i nes woul d be unjust or inappropriate
in a particular case shall be sufficient to
rebut the presunption and allow for an
appropriate adjustnent of the guideline
award i f based upon one (1) or nore of the
following criteria:

(a) Achild s extraordinary nedical or
dent al needs;

(b) Achild s extraordinary educational, job
training, or special needs;

(c) Either parent’s own extraordi nary needs,
such as nedi cal expenses;

(d) The independent financial resources, if
any, of the child or children;

(f) The parents of the child, having
denonstrat ed knowl edge of the anpunt of
child support established by the Kentucky
chil d support guidelines, have agreed to
child support different fromthe guideline
amount . . . and

(g) Any simlar factor of an extraordinary
nature specifically identified by the court
whi ch woul d make application of the

gui del i nes i nappropri at e.



(4) “Extraordinary” as used in this section
shall be determ ned by the court inits
di scretion.

As referenced above in KRS 403. 211, KRS 403. 212
est abl i shes working definitions and guidelines for determ ning
i ncone fromself-enploynment and for inputing incone from
vol untary underenpl oynent. Mreover, KRS 403.212 sets out the
child support guidelines table. |In further guidance, KRS
403. 213(1) provides the required showing for a nodification of
one’s child support obligation:

The provi sions of any decree respecting
child support may be nodified only as to

i nstal |l ments accrui ng subsequent to the
filing of the notion for nodification and
only upon a showi ng of a material change in
circunstances that is substantial and
cont i nui ng.

It is well-accepted that, as to child support, “courts
have the flexibility to fashion appropriate orders for
situations not addressed by our statutory schenme.” Brown v.
Brown, Ky. App., 952 S.W2d 707, 708 (1997). In addition,

As are nost other aspects of donestic
relations |law, the establishnent,
nodi fi cation, and enforcenent of child
support are prescribed in their genera
contours by statute and are largely left,
within the statutory paraneters, to the
sound discretion of the trial court. KRS
403. 211- - KRS 403.213; Wl hoit v. Wlhoit,
Ky., 521 S.W2d 512 (1975). This discretion
is far fromunlimted. Price v. Price, Ky.,
912 S.W2d 44 (1995); Keplinger v.
Kepl i nger, Ky. App., 839 S.W2d 566 (1992).
But generally, as long as the trial court
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gi ves due consideration to the parties’
financial circunstances and the child s
needs, and either conforns to the statutory
prescriptions or adequately justifies
deviating therefrom this Court will not
disturb its rulings. Bradley v. Bradl ey,
Ky., 473 S.W2d 117 (1971).

Van Meter v. Smith, Ky. App., 14 S.W3d 569, 572 (2000). If a

review ng court is not satisfied that the trial court’s findings
establish the requisite foundation for nodifying the provisions
of the divorce decree, the proper renedy is to vacate the
court’s order and remand for additional proceedings. See id. at
571.

In this case, at first glance, the trial court’s
findings seemto take into account the parties’ changed
circunstances. But two particular findings are absent. First,
there is no finding under KRS 403.211 that applying the
gui del i nes under KRS 403.212 woul d be unjust or inappropriate.
Second, there is no finding or conclusion under KRS 403. 213 t hat
Frank denonstrated a material change in circunstances that was
substantial and conti nui ng.

Wil e one may argue that the absence of these findings
is a nere technical violation, we believe such findings are
necessary to illustrate the trial court adequately considered
the inplications of totally relieving the parties of court-
ordered child support. This is especially true when we consi der

Paxton’s cl ear extraordinary and special needs, as he is totally
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blind and functions nentally on a 3 to 4 year old |evel.

Mor eover, Paxton is only 31 years old and his trust nust provide
for himfor the rest of his life. O particular concern is the
fact that there are no findings as to either Frank or Linda s
current incones or incone earned in either party’s previous work
hi story.

The obvi ous change in custody and the substantia
anount paid by Frank in maintaining health insurance for Paxton
make us unwilling to say the trial court’s nodification of child
support was an abuse of discretion, but at the sane tine we are
unable to affirmthe nodification in the absence of the

mandatory findings. See Van Meter, 14 S.W3d at 574-75.

Consequently, we vacate the trial court’s order as it pertains
to the nodification of child support and remand the matter to

the trial court for further proceedings consistent with this

opi ni on.
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