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BEFORE: EMBERTON, CHN EF JUDGE; BARBER AND DYCHE, JUDGES.
EMBERTON, CHI EF JUDGE. Steven Thomas was convicted of first-
degree sexual abuse and sentenced to five years’ inprisonment.
The issue raised on appeal is whether a witten statenment given
before a waiver of rights had been signed by Thomas, the
integrity of which the trial court found suspect and

i nadm ssible in the Conmonweal th’s case-in-chief, was adm ssible

to i npeach Thomas if he took the wtness stand in his defense.



The trial court ruled the statenment adm ssible for purposes of
i npeachnent. Thomas argues that because of the court’s ruling
al l owi ng i npeachnment he elected not to testify. The statenent
was not admitted as evidence nor used for inpeachnent.

In Hayes v. Commonwealth,! the court held that to

preserve the issue of the use of a three-year-old m sdenmeanor
conviction for inpeachnment purposes, the defendant nust have
taken the stand and testified. As stated by the court:

To reach the nerits on this issue w thout

Hayes’ s testinony would require a review ng

court to specul ate as to whether prejudicial

harm had occurred and to assume that the

adverse ruling was the sole notivation for

not testifying. We will not require a

reviewi ng court to engage in nmaking such

t enuous assunptions and specul ati ons. 2
Addi tionally, the court recognized that to permit a defendant to
claimthe trial court erred in permtting inpeachnent evi dence
W thout requiring the defendant to testify would give the
def endant the opportunity to “plant” reversible error in the
event of conviction.?3

Thomas was not precluded fromtaking the stand, but

chose not to testify in his own behalf. The issue is not

properly preserved for review.

1 Ky., 58 S.W3d 879 (2001).
2 |d. at 881.

3 1d. at 881-82 (citing Luce v. United States, 469 U S. 38, 42, 105
S.Ct. 460, 464-65, 83 L.Ed.2d 443, 448 (1984).
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The judgnent is affirned.
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