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BEFORE: PAI SLEY, TACKETT, JUDGES; AND HUDDLESTON, SENI OR JUDGE'.
PAI SLEY, JUDGE. This is an appeal froma sunmmary judgnent
entered by the Rowan Circuit Court regarding the parties’
respective interests in certain real estate. For the reasons

stated hereafter, we affirm

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Appel | ees Medf ord Penni ngt on and Fl ora Penni ngton
owned and resided on a small Rowan County farm which they used
for farmng and livestock grazing. At sone point prior to March
1999, appellees decided to divide the property into eight
parcels and to convey renai nder interests in the parcels to
their children, retaining life estate interests for thenselves.

In early 1999 appell ees executed a general warranty
deed conveying a remainder interest in a 1.38-acre tract to
their daughter and son-in-law, appellants Sheena N ckell and Ray
Ni ckell. The deed provided that appellees “retain and reserve
excl usi ve use and control of the above described real property
for and during their lifetimes, and this conveyance is not to
take affect [sic] until” appellees’ deaths. The deed val ued the
property at $5,000 but stated that the ownership interest was
bei ng conveyed for “no nonetary consideration.”

In June 1999 appellants nortgaged their remainder
interest in the tract to Mdrehead National Bank (bank) as
security for a loan which they used to finance the purchase of a
doubl ewi de nobile honme. Attached to the nortgage instrunent was
the follow ng rider signed by appell ees:

27. WAI'VER OF LI FE ESTATE | NTEREST. The

Mor t gagor s, MEDFORD PENNI NGTON and FLORA

PENNI NGTON, join this Instrunment specifically to

convey the interest in and to the l[ife estate

retai ned and reserved for the exclusive use and
control, of the above described real property for



and during their lifetinmes, to Morehead Nationa
Bank, under the ternms of this Mortgage.

Appel I ants noved the nobile hone onto the tract, and they paid
appel | ees $500 for their |oss of use of the property for farmng
and grazing. A dispute subsequently arose as to whether the
parti es had agreed that appellants would use only so nuch of the
tract as was needed for the trailer and a small yard, or whether
no restrictions had been placed on appellants’ use of the tract.
Appel lees filed this action in August 2001 seeki ng a permanent

i njunction prohibiting appellants frominterfering with
appel | ees’ “use of the property for which they reserved a life
estate.” In August 2002 the trial court entered a summary

j udgnment granting the requested relief and directing appellants
to i medi ately vacate the property. This appeal foll owed.

Appel l ants contend that the trial court erred by
failing to find that a genuine issue of material fact exists as
to whet her appell ees were estopped fromasserting their life
estate interest in the tract. W disagree.

Appel  ants specifically acknow edge on appeal that
appel l ees “reserved a life estate in their Deed of Conveyance,”
t hat appellees “could not effectively convey that |ife estate
unl ess they do so by deed,” and that “a party to a deed is
estopped from chal l engi ng the wordi ng or statenents contained in

the deed.” However, they assert that appellees’ conduct



subsequent to the deed’ s execution estopped them “from asserting
their life estate and anounted to a waiver of the life estate.”
Appel l ants refer to nunerous cases in support of their
assertion that title to real estate nay pass by equitable
estoppel. However, those cases clearly involve factua
situations which are not conparable to the one now before us.

See, e.g., Huddleston v. Huddl eston, Ky., 265 S.W2d 942 (1954)

(i nvol ved al | egati ons that executed deed had been resci nded and
revoked by parties’ nutual oral agreenent and that, because of
hi s conduct, the grantee was estopped fromasserting his title

under the deed); Martin v. Gayheart, Ky., 264 S.W2d 653 (1954)

(party to a boundary line dispute who knowi ngly permtted the
other party to erect inprovenents on the disputed property was
estopped fromasserting title to the disputed tract); Wight v.
Wight, 312 Ky. 843, 229 S.W2d 996 (1950) (purchaser’s m staken
bel i ef regarding the property was not caused by

m srepresentati on and did not constitute extraordinary

ci rcunst ances which justified the passage of title by equitable

estoppel ); Bates v. Hall, 305 Ky. 467, 204 S.W2d 487, 489

(1947) (parties were estopped fromclaimng title to | and where
t hey watched and permtted purchaser to nmake significant

i nprovenents to the | and over a period of years “under

ci rcunst ances which would call for protest”); Geene v.

Eversol e, 296 Ky. 437, 177 S.W2d 559 (1944) (plaintiff who was



entitled to use passway but who did not tinmely protest owner’s
construction of expensive wall blocking the passway was estopped

fromconpelling renoval of the wall); Wod G| Co. v. Ferguson-

WIllis Gl Co., 256 Ky. 579, 76 S.W2d 632 (1934) (oil conpany

was estopped fromasserting title and possession to | easehol d
after tacitly or actively encouragi ng another to devel op the
property based on the belief that the conpany had abandoned the
| ease).

Mor eover, Jones v. Tavis, 302 Ky. 367, 194 S.W2d 841

(1946), which both parties cite in support of their respective
positions, in fact supports appellees’ position that they were
not estopped fromasserting their life estate. 1n Jones, 194
S.W2d at 842-43, Kentucky’'s highest court addressed the limted
ci rcunst ances under which title to real property may be

est abl i shed through equitabl e estoppel as follows:

In extraordinary circunstances title to rea
property may pass by an equitable estoppel where
justice requires such action. In order to
establish an equitabl e estoppel agai nst one
asserting title to real property, the party

attenpting to raise it nust show an actua
fraudul ent representati on, conceal nent or such

negligence as will anmount to a fraud in law, and
that the party setting up such estoppel was
actually msled thereby to his injury. In al

i nstances a clear strong case of estoppel nust be
made out in order to pass title by reason itself.

Here, it is undisputed that all parties were aware

that appellees retained a |life estate interest in the tract when



t he remai nder interest was deeded to appellants, and the record
clearly shows that appellees executed only a limted wai ver of
that interest to the bank as security for appellants’ nortgage

i ndebt edness to the bank. Sinply put, there is no basis for
concl udi ng that appellees’ joinder in the nortgage instrunent
acted in any way to termnate their |life estate interest or to
transfer ownership of that interest to appellants. Mreover,

al t hough the record shows that appellants initially treated the
entire tract as their own after they noved onto the property, it
i's undi sputed that appellees soon nounted an active challenge to
appel lants’ use of the entire tract. Cearly, there is nothing
in the record to suggest that a genuine issue of material fact
exi sts as to whet her appellees engaged in “an actual fraudul ent
representation, conceal nent or such negligence as will anmount to
a fraud in law so as to estop themfromenforcing their life
estate interest in the tract. Jones, 194 S.W2d at 842. Hence
the court did not err by entering summary judgnent on this

gr ound.

Further, we are not persuaded by appellants’
contention that a genuine issue of material fact exists as to
whet her appell ees waived their life estate interest in the
tract. It is clear fromthe | anguage of the nortgage itself
t hat appel | ees’ “wai ver” was executed only under the terns of

the nortgage and for the purpose of providing security for



appel l ants’ indebtedness to the bank. That “waiver” did not in
any way, shape or form purport to provide appellants with any
interest in the property beyond the renai nder interest which

t hey al ready possessed, and there is nothing in the record to
suggest that appellees, by permtting appellants to nove onto
the tract or otherwise, intended in any way to waive their life
estate interest in the property. Thus, it is clear as a nmatter
of law that there is no genuine issue of material fact as to
whet her appel |l ees waived their life estate interest in the
tract. Mreover, as the owners of that interest in the property
were entitled, for any reason, to revoke their prior consent to
appel  ants’ occupation of any portion of the tract, the court
did not err by granting summary judgnent in appellees’ favor.

The court’s sunmmary judgnment is affirned.
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