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PAI SLEY, JUDGE. This is an appeal froman order entered by the
Daviess Circuit Court, reversing a decision by the Omensboro
Met ropol i tan Board of Adjustnment (board) denyi ng appel | ees’
request for a variance fromlocal zoning regulations. For the

reasons stated hereafter, we reverse.



The underlying facts are undi sputed. Appellees’ hone,
whi ch preexisted the applicable zoning regulations, is |ocated
on a 1.786-acre tract of |and adjacent to U S. 231 in Daviess
County. Because of a situation described by the circuit court
as an “unexplained jag in the U S. 231 right-of-way line,” the
front building setback |ine applicable to a portion of the house
is located 75 feet fromthe highway's center line, while the
setback line applicable to the remai nder of the house is |ocated
25 feet fromthe property line.

Appel | ees applied for a variance fromthe m ni mum
set back provisions to allow the addition of a covered porch to
the front of their house so that they could “sit on [our] front
porch, watch the world go by, and . . . socialize with [our]
nei ghbors.” The requested variance woul d reduce the front
bui | di ng setback from75 feet to 71.8 feet as to one section of
t he house, and from25 feet to 11.8 feet as to the remaining
section. After an investigation, the planning comm ssion's
staff recomended that the variance be deni ed, based on findings
t hat al t hough the desired variance woul d not adversely "affect
the public health, safety or welfare,” alter “the essentia
character of the general vicinity,” or cause “a hazard or
nui sance to the public,” it would allow “an unreasonabl e
circunvention of the requirenments of the zoning regulations.”

The staff further noted that appellees had anple roomat the
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side and rear of their house for the construction of a covered
porch. The board denied the requested variance. On review,
however, the circuit court reversed and remanded the matter to
the board with directions to grant the variance. This appea
fol | oned.

The board contends that the circuit court erred by
reversing the denial of the variance request. W agree.

A panel of this court addressed a simlar situation in

Bour bon County Board of Adjustnent v. Currans, Ky. App., 873

S.W2d 836 (1994), which also involved a circuit court’s

reversal of a local board of adjustnent’s denial of zoning

vari ance requests. This court noted that such a board’s

“adm nistrative decision granting relief to one having the
burden of proof nust be supported by findings based upon
substanti al evidence,” while the “failure to grant

adm ni strative relief to one carrying the burden is arbitrary if

the record conpels a contrary decision in |light of substantia

evidence therein.” 1d. at 838 (enphasis added). Thus, once his
vari ance request was denied, Currans bore the burden of proof
and “[t]he question before the circuit court should have been
whet her the record conpelled a finding” in his favor, rather

t han “whether the board’ s decision was supported by substantia
evidence.” |d. at 838. This court concluded that since the

circuit court did not find, and this court’s review of the



record did not show, that the evidence conpelled a finding for
Currans, the circuit court erred by directing the board to grant
t he requested vari ances.

Contrary to appellees’ assertion, Currans clearly
controls the matter before us on appeal. Here, the record shows
t hat al t hough the proposed covered porch would intrude only a
few feet into one section of the setback, it would intrude sone
13.2 feet, or nore than halfway, into that portion of the
setback which is located 25 feet fromthe lot line. The circuit
court concluded that the proposed variance woul d not affect
traffic conditions on the adjacent highway, that the alleged
encroachnment woul d sinply cover an existing porch floor which
was permtted by the zoning regul ations, that a substitute porch
on the side or back of the house would not be a reasonable
alternative to the front porch, and that the board s denial of
t he requested variance was arbitrary and unreasonable. However,
the circuit court did not address the issue of whether the
evi dence conpel led a finding that the requested variance woul d
not amount to an “unreasonabl e circunvention” of the applicable
zoning regulations. Currans. Moreover, regardl ess of whether
the nenbers of this panel m ght have reached a different
conclusion if sitting as triers of fact below, our own review of
the record sinply does not show that the evidence conpelled a

finding that the variance should be granted by the board. Id.
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Therefore, we nust conclude that the circuit court erred by
directing the board to grant the requested vari ance.

The circuit court’'s order is reversed.
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