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BEFORE: EMBERTQN, CHI EF JUDGE; BUCKI NGHAM AND KNOPF, JUDGES.
BUCKI NGHAM JUDGE: W I Ii am Hayden, Jr., appeals from an order of
the Jefferson Gircuit Court denying his RCr! 11.42 notion wthout
an evidentiary hearing. W affirm

On Septenber 11, 1997, Hayden was indicted on charges
of first-degree rape, two counts of first-degree sodony,
ki dnappi ng, fourth-degree assault, and violation of a protective
order. The alleged victimwas his estranged wife.

The trial of the case began on July 22, 1999. The

evi dence presented by the Commonweal th indicated that Hayden

! Kentucky Rules of Crimnal Procedure.



surprised the victimand abducted her from a parki ng garage
after slamm ng her head into a wi ndow of the truck she was
driving. He then took her to his apartnent where he forced her
to have vaginal intercourse with him forced her to performora
sex on him and attenpted to have anal sex with her agai nst her
will. Further, the evidence indicated that Hayden was aware of
and had been served with a donestic viol ence order taken agai nst
himby the victimwhich was in effect at the tinme of the crines.

Foll owi ng the cl ose of the Commobnweal th’s case at
trial, Hayden's attorney noved the court for a directed verdict
on all charges. The court denied the notion. Thereafter,
bef ore presenting any evidence on his own behal f, Hayden entered
into a plea agreenent with the Commonweal th and pled guilty to
t he charges.

Pursuant to the plea agreenent, he was sentenced to
twenty years for first-degree rape, twenty years for first-
degree sodony, twenty years for kidnapping, five years for
attenpted first-degree sodony, twelve nonths for fourth-degree
assault, and twelve nonths for violation of a protective order.
The rape, sodony, ki dnapping, assault, and violation of
protective order sentences were ordered to run concurrently with
each other for a sentence of twenty years. The five-year
sentence for attenpted first-degree sodonmy was ordered to run

consecutively with the other sentences, for a total sentence of

-2



twenty-five years in prison. However, pursuant to the plea
agreenent, the sentence was probated for a period of five years
on various conditions, including that Hayden serve twel ve nonths
in the county jail, have no contact with the victim conplete a
sex of fender and anger control program and other conditions.
He was sentenced on Septenber 17, 1999. On January 12, 2000,
the circuit court revoked Hayden's probation and reinstated his
original sentence of twenty-five years in prison

On August 15, 2001, Hayden filed an RCr 11.42 notion
to vacate his convictions for the crines. He alleged the
i neffective assistance of counsel, and he requested an
evidentiary hearing. On July 16, 2002, the circuit court denied
Hayden’s notion wi thout giving himan evidentiary hearing. This
appeal foll owed.

In alleging that he received the ineffective
assi stance of counsel, Hayden argues that he pled guilty
pursuant to his attorney’s recomendati on that he accept the
pl ea agreenent, even though his attorney had not fully inforned
himof the possibility of getting |lesser-included of fense
instructions to the jury if the case went that far and w t hout
informng himof his available options. Hayden asserts that his
attorney told himthat he could possibly receive a sentence of
80 years in prison if he were convicted or he could take the

pl ea agreenment and receive a sentence of twenty-five years in
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prison to be probated on the condition that he serve only one
year of it and follow his probation conditions. He also
mai ntains that it was ineffective assistance for his attorney to
nove the court for a directed verdict of acquittal on the
grounds of insufficient evidence and then to advise himto
accept the plea agreenent once the notion was denied. 1In
denying his RCr 11.42 notion wi thout an evidentiary hearing, the
circuit court stated that “[d]efense counsel would have been
i neffective not to recomrend the agreenent to the Defendant.”

In order to prove ineffective assistance of counsel in
connection with a guilty plea, Hayden was required to show

(1) that counsel nmade errors so serious that

counsel s performance fell outside the w de

range of professionally conpetent assistance

as the counsel was not perform ng as counsel

guaranteed by the Sixth Amendnent and (2)

that the deficient performance prejudiced

t he defense by so seriously affecting the

process that there is a reasonable

probability that the defendant woul d not

have pled guilty, and the outconme woul d have

been different.

Centers v. Commonweal th, Ky. App., 799 S.wW2d 51, 55 (1990),

citing Strickland v. Washi ngton, 466 U. S. 668, 104 S. . 2052,

80 L. Ed. 2d 674 (1984). An evidentiary hearing on an RCr 11.42
notion is unnecessary “if the material issues of fact can fairly

be determ ned on the face of the record.” Maggard v.

Commonweal th, Ky., 394 S.W2d 893, 894 (1965). “A hearing is

required if there is a material issue of fact that cannot be



concl usively resolved, i.e., conclusively proved or disproved,

by an exam nation of the record.” Fraser v. Commonweal th, Ky.,

59 S. W 3d 448, 452 (2001).

Hayden argues that his attorney left himwth the
i npression that he had no choice other than to plead guilty
pursuant to the plea agreenent or let the trial go forward with
the possibility that he m ght receive a sentence of 80 years in
prison. He maintains that his attorney should have advi sed him
that | esser-included offense instructions (for sexual m sconduct
and unlawful inprisonnent) were available and that the victim
was agreeable to a negotiated settlenent whereby all felony
charges woul d be di sm ssed.

Hayden's argunent is wthout nerit. First, the fact
that the victimmght have been agreeable to a negoti ated
settlenment with the dismssal of the felony charges is
irrelevant. Hayden was faced with a plea offer that would
conpel himto plead guilty to felony offenses and receive a
twenty-five-year sentence but with probation. The Commonweal th
did not offer himan agreenent that would reduce all charges to
m sdeneanors. Rather, he was faced with a “take it or leave it”
offer. Under these circunstances, we fail to see how the
victimis willingness to agree to Hayden pleading guilty to only
m sdeneanor charges woul d affect the performance of his

att or ney.



Furthernore, there is no indication that Hayden woul d
have been entitled to any | esser-included of fense instructions
on any of the charges had he rejected the plea agreenent and the
trial proceeded forward. The Conmonweal th all eged forcible
conpul sion in connection with the crines. Hayden was apparently
going to assert that the acts were consensual. W are not
convi nced that he woul d have received any | esser-incl uded
of fense instructions in connection with the charges.

Hayden states that the only advice his attorney gave
hi mwas that his chances were simlar to a person sitting on a
fence who could fall to one side or the other. In other words,
the jury could believe the victimor could believe Hayden. W
fail to see any deficient performance by counsel in connection
with such a statenent. Had the trial gone to the jury, the jury
woul d have either believed Hayden or the victim the only two
Wi tnesses to the events. By inform ng Hayden that he coul d
possi bly receive 80 years in prison if he went to trial or would
receive twenty-five years in prison but with probation if he
pled guilty, counsel’s actions were not inappropriate. Further,
Hayden was surely aware that the jury m ght have acquitted him
A recommendati on by counsel to accept the agreenent and take
probati on woul d have been reasonabl e advi ce.

In short, Hayden clains ineffective assistance of

counsel because counsel recomended to himthat he plead guilty
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and take a probated sentence with one year to serve rather than
risk a sentence of up to 80 years in prison. Hayden clains that
this recommendation did not fully advise himof his options. W
believe it did. The fact that the jury may have been given
instructions on | esser-included offenses had the case proceeded
to a verdict does not nean that Hayden’s counsel rendered

i neffective assistance by not advising himof that fact. W
believe that even if counsel advised Hayden in the nanner that
Hayden al | eges, such advi ce does not constitute the ineffective
assi stance of counsel. Thus, he was not entitled to an
evidentiary hearing.

Hayden’s second argunent is that the circuit judge
erred to his substantial prejudice by failing to recuse hinself
fromruling on the RCr 11.42 notion. |In support of this
argunent, Hayden states that the circuit judge, Judge Kenneth
Conliffe, was not inpartial because he was to be a w tness
agai nst Hayden in a civil trial. In acivil lawsuit in the
Jefferson Circuit Court, Libby Doomwas a plaintiff against
Prison Realty Trust Co., Inc. Hayden was naned as a third-party
def endant by Prison Realty Trust. Apparently, Judge Conliffe
was going to be called by Prison Realty Trust as a w tness
concerning the sentence Hayden received in this case.

We reject Hayden's argunent for three reasons. First,

he did not preserve any alleged error in this regard by asking
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Judge Conliffe to recuse. Second, we conclude that Judge
Conliffe would not have been required to disqualify hinself
under KRS? 26A.015(2). Third, there is no indication that Judge
Conliffe was biased agai nst Hayden.

The order of the Jefferson G rcuit Court denying
Hayden’'s RCr 11.42 notion is affirmed.

ALL CONCUR.
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