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BARBER, JUDGE: Ceorge Lanont Lindsey appeals pro se from an
order of the Jefferson Circuit Court denying his notion for
post-conviction relief pursuant to RCr! 11.42. Lindsey clains
that, for various reasons, trial counsel ineffectively
represented himin the crimnal proceedings which resulted to

his conviction for robbery, wanton endangernent, and second-

! Kentucky Rules of Crimnal Procedure.



degree persistent felony offender. For the reasons stated
bel ow, we affirm

On February 10, 1997, shortly after 9:00 p.m, Lindsey
and his codefendant, Laterrance D. Neal, entered the MDonald s
restaurant | ocated at 420 East Market Street in Louisville,
carryi ng handguns. Once inside they demanded and received the
restaurant’s cash. After exiting the restaurant, Lindsey
entered a grey Chrysler and fled. Neal fled the scene on foot.
An of f-duty police officer had been alerted to the situation and
was outside in his police vehicle as the nen exited the
restaurant. A high-speed police chase ensued invol ving Lindsey,
the off-duty police officer, and a second officer who had been
requested to assist. Lindsey shortly thereafter struck a
t el ephone pole. Cash and gift certificates from McDonald s were
recovered fromthe vehicle. Lindsey was treated at an area
hospital emergency room and rel eased into police custody.

At approximately 2:30 a.m on February 11, 1997,
Li ndsey was taken to the interview ng roomof the police
station. From2:30 a.m to 4:00 a.m, police discussed the
robbery and ot her hol dups with Lindsey. Lindsey signed a rights
wai ver formnotifying himof his Mranda rights,? and at 4:00

a.m, police began taping the interview. At the beginning of

2 See Mranda v. Arizona, 384 U S. 436, 86 S.C. 1602, 16 L.Ed.2d 694 (1966).




the interview, police again notified Lindsey of his Mranda
rights. During the course of the interview, Lindsey confessed
to his involvenent in the McDonal d s robbery.

On February 24, 1997, in Case No. 97-CR- 000477,
Li ndsey was indicted for first-degree robbery (KRS® 515.020) and
two counts of first-degree wanton endangernent (KRS 508. 060).
On May 21, 1997, in Case No. 97-CR- 001212, Lindsey was indicted
for second-degree persistent felony offender (KRS 532.080).

Lindsey filed a notion to suppress his February 11,
1997 statenents to the police. Followng a hearing, the notion
was denied. Trial was held on July 22, 1997. At the concl usion
of the trial, Lindsey was found guilty of first-degree robbery,
one count of second-degree wanton endangernment, and second-
degree persistent felony offender. The jury reconmended
sentences of 15 years on the robbery charge and 3% years on the
want on endangernent charge, to run consecutively. Follow ng the
persistent felony of fender phase, the jury recommended that the
robbery sentence be enhanced to 30 years and the wanton
endanger nent sentence be enhanced to 7 years, to run
consecutively, for a total of 37 years to serve.

On Septenber 23, 1997, final Judgnment of Conviction
and Sentence was entered in accordance with the jury’'s

recommendations. On June 17, 1999, the Suprene Court rendered

3 Kent ucky Revised Statutes.



an unpubl i shed opinion affirm ng Lindsey’s convictions and
sent ence.

On Novenber 9, 2000, Lindsey filed a pro se notion for
post-conviction relief pursuant to RCr 11.42. On January 31,
2002, appoi nted counsel filed a suppl enental nenorandum of | aw
in support of the notion. On January 26, 2002, the Jefferson
Circuit Court entered an opinion and order denying Lindsey’s
notion for post-conviction relief. This appeal foll owed.

Li ndsey contends that, for various reasons, he
recei ved ineffective assistance of counsel. |In order to
establish ineffective assistance of counsel, a person nust
satisfy a two-part test showing that (1) counsel’s performance
was deficient, and (2) that the deficiency resulted in actua

prejudice affecting the outconme. Strickland v. Washi ngton, 466

U S 668, 104 SSC. 2052, 80 L.Ed.2d 674 (1984); Gall v.

Commonweal th, Ky., 702 S.W2d 37 (1985), cert. denied, 478 U. S.

1010, 106 S.C. 3311, 92 L.Ed.2d 724 (1986). 1In order to
denonstrate prejudice "[t]he defendant nust show that there is a
reasonabl e probability that, but for counsel's unprofessiona
errors, the result of the proceedi ng woul d have been different.
A reasonabl e probability is a probability sufficient to

underm ne confidence in the outcone."” Strickland, 466 U S. at

694, 104 S. . at 2068, 80 L.Ed.2d at 698; More v.

Commonweal th, Ky., 983 S.W2d 479, 488 (1998). In analyzing
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trial counsel's performance, the court nust "indulge a strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance [.]" Strickland, 104

S.Ct. at 2065.

First, Lindsey contends that he received ineffective
assi stance because trial counsel failed to present nedical
testinony and evidence at the hearing to suppress his post-
arrest statenent to police. Lindsey contends that because of
the car crash at the conclusion of the post-robbery police
chase, he was nedically inpaired at the tinme he gave the
statenment and his waiver of his right to remain silent was not
vol untary.

In his direct appeal, Lindsey raised the issue
concerning the admssibility of his police statenent under the
prem se that he was nedically inpaired when he made the
statenent. In its unpublished opinion rendered June 17, 1999,
the Suprenme Court addressed the issue as foll ows:

Appel l ant’ s second claimof error is that

the trial court inproperly allowed the

i ntroduction of his statenent. He clains it

was given involuntarily because he was

physi cal Iy conprom sed by the accident, and

because his statenment was inproperly induced

by the police officers.

The procedure Kentucky courts foll ow when a

def endant noves to suppress evidence or

makes an objection to the adm ssion of

evi dence consisting of a confession is set
out in RCr 9.78. This rule states that an



evidentiary hearing is to be held w thout
the jury’s presence and that the findings of
this hearing by the trial court shall be
conclusive if supported by substanti al
evidence. See RCr 9.78. The trial court,
inits ruling, noted the factors that

i ndi cated that Appellant’s statenment was
given voluntarily, as follows: Appellant
was infornmed of his rights and then signed a
wai ver of rights, Appellant had been
previously arrested and therefore there was
“strong evidence” that he was famliar with
the crimnal justice system and Appell ant
was rel eased fromthe hospital and then
asked to give a statenent. Likew se, the
trial court found that the accident did not
inflict enough physical pain to affect
Appel I ant’ s conprehensi on of the
circunstances. Finally, Appellant did not
present any evi dence that he was being

subj ected to duress or coercion.

Appel l ant al so clains that his statenment was
i nvoluntary because it was given while he
was in serious physical pain and therefore
sensitive to inducenent. However, Appell ant
has never offered any evidence of serious
injury. Moreover, Appellant was rel eased
fromthe hospital and had not been renoved
agai nst nedical advice. Thus, the trial
court’s ruling was correct, and the
statenent was properly adnmitted.

The test for voluntaries is outlined in

M| burn v. Commonweal th, Ky., 788 S.W2d 253
(1989). M burn involved a defendant who
was i nvolved in a car accident and cl ai ned
that the statenment he gave at the hospita
was not voluntary. The Court exam ned that
“totality of the circunstances” and found
that the trial court’s finding that the

def endant was aware of his rights and
voluntarily wai ved them was supported by
substantial evidence. |d. at 257-58. Using
this standard in the instant case, the




“totality of the circunstances” shows that

Appel I ant was aware of his situation and

that his statenent was voluntary.

An issue raised and rejected on direct appeal may not

be relitigated in an RCr 11.42 proceeding by claimng it anmounts

to ineffective assi stance of counsel. Sanders v. Commpbnweal t h,

Ky., 89 S.W3d 380, 385 (2002). Contrary to this rule, this is
preci sely what Lindsey is attenpting to do. He raised this

i ssue on direct appeal, it was rejected, and he is now
attenpting to raise the sanme issue by claimng that it anounts
to ineffective assistance of counsel. Since Lindsey is not
permtted to do this, we will not address the issue on the
merits.

Next, Lindsey contends that he received ineffective
assi stance because trial counsel failed to present evidence to
the effect that his police statenent was coerced and involuntary
because he suffered a broken jaw as a result of the car crash
and was in excruciating pain at the tine he waived his right to
remain silent.

This argunent is sinply a rehash of the preceding
argunent. Again, Lindsey raised this issue on direct appeal,
the Suprenme Court rejected it and concluded that his statenent

was vol untary, and he cannot now raise the sane issue in a post-



conviction proceeding by claimng that it amounts to ineffective

assi stance of counsel. | d.

Next, Lindsey contends that he received ineffective
assi stance because trial counsel failed to present mtigation
evi dence during the sentencing and persistent felony offender
phase of the trial. Lindsey contends that trial counsel should
have presented evi dence concerning Lindsey’'s nental and nedica
probl enms and shoul d have introduced his school and nedica
records. Lindsey also clains that trial counsel should have
enphasi zed that his prior convictions were of a nonvi ol ent
nature and that he had the capacity for rehabilitation.

We agree with the trial court’s analysis and
di scussion of this issue and adopt its reasoning as our own:

A reasonabl e investigation is not an

i nvestigation that the best crimnal defense
attorney woul d necessary [sic] conduct given
all the tinme, resources and hindsi ght that
are available. Foley v. Conmonweal th, Ky.,
17 S.W3d 878, 885 (2000). Trial counsel is
required to nmake an investigation that is
reasonabl e under the circunstances of the
particul ar case. Haight, [Ky., 41 S W 3d
436, 446 (2001)]. Lindsey presented
evidence in mtigation during the sentencing
phase of the trial. There is no proof or

evi dence, other than Lindsey’ s allegations,

t hat suggests that trial counsel needed to
further investigate Lindsey' s nental or

physi cal condition for mtigation purposes.
Li ndsey has not denonstrated to the Court
that a reasonabl e probability exists that
the omtted testinony by unknown witnesses
woul d have altered either the jury’'s
decision on his guilt or the sentence the
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jury fixed upon him The Court finds that

Li ndsey has failed to show that his trial

counsel was deficient in this regard.

Finally, Lindsey contends that he received ineffective
assistance as a result of the cunulative effect of the errors
commtted by trial counsel.

In view of the fact that the individual allegations of

i neffective assistance of counsel are unconvincing, they can

have no cumul ative effect. Sanborn v. Commonweal th, Ky., 975

S.W2d 905, 913 (1998); <conpare Funk v. Comonweal th, Ky., 842

S.W2d 476 (1992).
For the foregoing reasons the judgnment of the

Jefferson Circuit Court is affirned.
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