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BEFORE: BAKER, GU DUG.I AND SCHRODER, JUDGES.
GUI DUGE.lI, JUDGE. The Uninsured Enpl oyers’ Fund (hereinafter
“UEF”) and McGarrh Trucking, Inc., d/b/a Henderson Express
(hereinafter “Henderson”) have petitioned this Court for review
of the Workers’ Conpensation Board' s (hereinafter “the Board”)
July 17, 2002, opinion reversing and remandi ng the deci sion of
the Administrative Law Judge (hereinafter “ALJ”).! Having
determ ned that the Board did not overl ook or m sconstrue
controlling statutes or precedent, or commt a flagrant error in
assessing the evidence, we affirm

The Board in its opinion presented a thorough
recitation of the relevant facts in this matter, which we shall
adopt :

Timothy Dietz (“Dietz”) was an over-

the-road truck driver for Henderson,

begi nning his enpl oynment in approxi mtely

1993. In June of 1998 while performng

t hese duties, he sustained an injury to his

back pulling nails out of a trailer floor

bed while on a trip in Coosa Pines, A abama

Di etz underwent surgery and additi onal

medi cal treatnment as a result of the injury.

Medi cal benefits and tenporary total
di sability benefits were paid by Wausau

! The two Petitions for Review were consolidated by order of the Court on
Oct ober 2, 2002.



pursuant to the Indiana Wrkers’
Conpensati on Act.

A claimwas filed in Kentucky on My
25, 2001, eventually leading to the decision
herein in which the ALJ concl uded Di etz had
sust ai ned his burden of proof to establish
he was totally occupationally disabled, that
Kent ucky had jurisdiction over the clai mand
further confirmng in his opinion a finding
that a previous settlenent in another claim
i nvol vi ng Hender son and Wausau est abl i shed
i nsurance coverage provi ded by Wausau to
Henderson for this incident. The issues on
appeal do not relate to the ALJ' s finding of
total occupational disability nor, for that
matter, to whether it was appropriate for
Kentucky to exercise jurisdiction and the
awar di ng of benefits pursuant to the
Kent ucky Wbrkers’ Conpensation Act. The
only issue on appeal relates to the question
of coverage being afforded to Henderson by
Wausau for this claim W wll therefore
limt our discussion of the record to the
i ssue of coverage, the previous settl enent
agreenent and the testinony to the extent it
is relevant to this issue.

After the filing of this claim the
Comm ssi oner of the Departnment of Wrkers’
Clainms issued a certification that Henderson
was uni nsured. Therefore, the UEF was
notified and naned as a party. An
i nvestigation by the Departnent of Wrkers’
Cl ai rs Enforcenent Section was ordered and
Hender son advi sed the investigator that it
had coverage with Wausau. Wausau was
contacted and thereafter communicated wth
t he Departnent of Workers’ Cains indicating
that it did not have coverage for this
injury and the policy issued was a “pool”
policy applicable only to the State of
I ndi ana. The Enforcenent Section thereafter
again certified Henderson as being
uni nsured. The claimwas assigned for
[itigation purposes to ALJ Nanney.



Not |ong after the assignment,
Henderson filed a notion styled “Mdtion to
Det erm ne Coverage and Di sm ss UEF’ which
notion was filed July 2, 2001. Attached to
the notion was a settl enent agreenent and
order approving settlenent agreenent as to
i nsurance coverage in the case of Derriel
Sutton vs. Henderson Express, UEF & Wausau,
Cl aim No. 98-01549. Henderson alleged this
settl enent agreenent resolved the issues of
i nsurance coverage. On July 27, 2001, ALJ
Nanney rendered an order concl udi ng coverage
did attach to Wausau, that the issue had
been resolved in the previous claim that
t he | anguage of the agreenent established
Wausau was accepting coverage for defending
Dietz’ injury and, finally, dismssing the
UEF. Al though not significant to this
appeal, the UEF asserts it is not
technically a party since it was disni ssed
bel ow. However, since the ALJ's dism ssa
was interlocutory in nature and, as such
any issue relating to the disnm ssal of a
party in an interlocutory order may be
subsequently rai sed. The UEF havi ng been
appropriately naned as a respondent to this
appeal, it is an appropriate party before
t hi s Board.

Thr oughout the renmai nder of this action
Wausau attenpted through various neans,
including a petition for reconsideration to
this original order as well as efforts to
resurrect the coverage issue at the benefit
revi ew conference but was foreclosed at
every turn. Wausau schedul ed and apparently
t ook a nunber of depositions on “avowal”
since ALJ Nanney reaffirnmed his decision
t hat coverage had been resol ved and,

t herefore, no evidence on this issue was to
be presented during the pendency of this
claim

As best we can determne fromthe
record, the depositions of Kelly DeWall,
Peter Sewel |, Edward Louis Hof frman and Wayne
Ri chard Wodard, which are in the record but



not clearly identified as such, were these
deposi tions taken by avowal .

Underlying the overall circunstances of
this matter is that Henderson in |late 1997
sought i nsurance coverage in the State of
Indiana. At the tine, Henderson identified
a location in Evansville, Indiana as being a
term nal /di spatch station. Subsequent
evi dence, however, has established that
virtually all of Henderson’s activities were
conducted out of Henderson, Kentucky. This
| ocati on was Henderson’s primary office,
vehi cl e mai ntenance | ocati on and primary
di spatch | ocation. Henderson’s over-the-
road operation included work in numerous
states in the United States. Henderson,
when securing coverage in Indiana in 1997,
was placed in the assigned risk pool and any
coverage was designated to be held by
Wausau. \WAausau issued a policy in
accordance with pool policies in the State
of Indiana. At the tinme of this
transacti on, Kentucky no | onger offered
i nsurance through an assigned risk pool,
whi ch had been supplanted by the creation of
t he Kentucky Enpl oyers’ Mitual Insurance
Authority (“KEM ") by legislative act in
1994. Apparently, during this period at
| east, Henderson did not seek coverage
t hrough KEM nor any other policy witten
for a Kentucky enpl oyer.

Dietz hinmself testified that after
having reported his injury to McGarrh he was
advi sed that should he be called upon to
give a statenment to Wausau relating to the
claimed injury he should tell them he worked
at and was di spatched fromthe Evansville,
Indiana site. According to a copy of the
statement submitted for consideration
Dietz, in fact, made such representations.
Presumably, it is because of those
statenents Wausau began payi ng nedi ca
benefits and tenporary total disability
benefits in accordance with the policy



pursuant to the Indiana Wrkers’
Conpensati on Act.

Wiile Dietz was receiving tenporary
total disability, a Kentucky action was
prosecuted in the Derriel Sutton claim
Sutton was assigned to ALJ Nanney for a
decision on the nerits. Based upon the
dates in Sutton’s claim it was in
litigation prior to Dietz’ claim although
Dietz’ injury occurred prior to Sutton’s
all eged injury. Apparently, there were
numerous issues raised in the Sutton claim
i ncl udi ng questions relating to unearned
prem uns bei ng rei nbursed and whet her
pursuant to the pool policy issued by Wausau
coverage was afforded for other than Indiana
and Illinois residents.

Apparently the parties after much
di scussion, including discussion with ALJ
Nanney, reached a resolution as to sone of
these issues in Sutton. The settlenent
agreenment referred to above was created,
signed by the parties and/or their
representatives, and approved by ALJ Nanney
on April 2, 1999.

For purposes of this decision, the
first two paragraphs of that settlenent
agreenent are as foll ows:

1. \Wausau had in force and
effect a Workers’ Conpensation and
Enpl oyers’ Liability Insurance
policy for Enployer for the period
from Decenber 7, 1997 through
Oct ober 5, 1998, policy nunber
1918-00- 078157, (hereinafter
“policy”). On or about August 19,
1998, Plaintiff, an enpl oyee of
Enpl oyer was injured in a notor
vehi cl e accident that occurred in
Mayfield, Kentucky. Plaintiff has
filed a claimfor workers’
conpensati on benefits in Kentucky
agai nst Enpl oyer, Wausau and UEF



bei ng cl ai m no. 98-01549.

Enpl oyer has deened defense of and
indemmification for this claim
from Wausau and a di spute has

ari sen between Enpl oyer and Wausau
as to the scope of the coverage
provi ded under the policy.

2. The parties hereto desire to
settle all clains for defense and
coverage relating to Plaintiff’s
claimand any future clains that
m ght be asserted agai nst Enpl oyer
for injuries or occupationa
di seases cl ai med by enpl oyees of
Enpl oyer during the policy period
set forth above, specifically
excl uding the claimasserted by
TimD etz arising froman injury
occurring on June 5, 1998 in
Tal | adega, Al abama and any future
clains that may be asserted under
the policy by any enpl oyee of
Enpl oyer who was a resident of
Indiana or Illinois at the tine of
the clained injury or exposure.
(Enphasi s ours)

The entire settlenent agreenent is much
nore extensive than the quoted | anguage but,
for purposes of addressing the issue herein,
nunmerical paragraph 2 is of primary
significance. Relying upon this |anguage,
Hender son noved to deterni ne coverage and
ALJ Nanney in his order of July 27, 2001
st at ed:

It is hereby FOUND t hat the
i ssue of insurance coverage for
this claimwas resol ved through
settlenent in the claimof Derriel
Sutton vs. Henderson Express, et
al., WCB No. 98-01549. A
settl enent agreenent, dated Apri
2, 1999, signed by counsel for
def endant and Vausau | nsurance
Conpany, and approved by this




Adm ni strative Law Judge,

stipul ated that Wausau | nsurance
Conpany woul d cover the cl aim
asserted by M. Dietz for the June
5, 1998 injury and any cl ai ns
asserted by residents of Indiana
or Illinois during the rel evant
coverage period. Thereafter,
VWausau | nsurance Conpany conti nued
to pay benefits to M. Dietz and
ot herwi se accepted responsibility
for benefits. Accordingly,

Hender son Express had workers’
conpensati on i nsurance coverage

t hrough Wausau | nsurance Conpany
for this alleged injury.

This finding of ALJ Nanney was

reaffirmed by ALJ King in his Opinion and

Award and in an order on petition for

reconsi derati on.

The Board regarded the issue presented as one of |aw
rather than fact, ultimately holding that the settlenent
agreenent in the Sutton case had no applicability to D etz
claimand that neither the ALJ nor the Departnent of Wrkers’
Clainms had jurisdiction to determ ne the issue. The Board
remanded the matter, directing the ALJ to set aside the decision
on coverage, enter an award directing Henderson to nmake paynent
and incorporating the appropriate statutory |anguage obligating
the UEF to pay in the event Henderson should default on its
paynent of the award. However, the Board indicated that this

result would not | eave either Henderson or the UEF w t hout

recourse in the event a valid contract exi sted between Hender son



and Wausau to cover this injury claim Both Henderson and the
UEF petitioned this Court for review of the Board s decision.
Qur standard of review in workers’ conpensation cases

is well settled in the Commonweal th. In Western Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685 (1992), the Suprene Court

of Kentucky addressed its role and that of the Kentucky Court of
Appeal s in review ng decisions in workers’ conpensation actions.
“The function of further review of the WCB in the Court of
Appeals is to correct the Board only where the [] Court
percei ves the Board has overl ooked or m sconstrued controlling
statutes or precedent, or commtted an error in assessing the
evidence so flagrant as to cause gross injustice.” 1d., at 687-
88.

We have thoroughly reviewed the record, the Board' s
deci sion, and the parties’ argunents, and have determ ned that
t he Board reached the proper result in this matter.
Accordingly, the Board did not overl ook or m sconstrue any
controlling statutes or precedent, nor did it commt any
flagrant error in assessing the evidence.

For the foregoing reasons, the Board s deci sion

reversing and remandi ng the ALJ's decision is affirned.

ALL CONCUR
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