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BARBER, JUDGE. Appellant Mary Ruth Daniels, who was convicted
of two counts of trafficking in a controlled substance, clains
t hat her due process rights were violated when the trial court
considered | ater offenses for which she had been indicted, but
not convicted, in inposing consecutive sentences instead of the
concurrent sentences recommended by the jury. Daniels also
clainms that her decision not to testify at her trial or during

the “Truth in Sentencing” phase was hel d agai nst her by the



trial court in inmposing the consecutive sentences, thus
violating her privilege against self-incrimnation.

Dani el s sol d oxycodone and hydrocodone tablets to an
under cover informant on two occasions in January 2001. She was
convicted after a jury trial of first and second degree
trafficking in controll ed substances. The jury recomended the
m ni mum sentence for each count, ten years and five years
respectively, to be run concurrently.

Fi nal sentencing was conducted on July 8, 2002. The
trial court first arraigned Daniels on a new indictnment which
al l eged that she had commtted four counts of trafficking in
control | ed substances on March 20 and 22, 2002. The court then
proceeded to the final sentencing. It began by review ng the
case and nentioned Daniels’ decision not to testify at her tria
or at the “Truth in Sentencing” phase. The court noted the
evi dence whi ch had been presented to the jury and then stat ed:
“I"l'l be very candid with you . . . | think the jury was
extrenmely, extrenely | enient when inposing the m ni mum
sentence.” The court coment ed:

The thing that upsets nme about this is the

fact that there are other charges pending.
Now t he indictnment on which she was

arraigned today . . . alleges that on March
22, 2002 — that’s back in the spring of this
year, while this case was pending . . . and

whil e she was on bond, these other
all egations cone in. Wich to ne shows her



total, total disregard for the |law, and her
total disregard for what she' s been doing.

The court also comented that Daniels “has been dealing in dope
far too long” referring to Daniels’ prior convictions for drug
of fenses, one of themdating back to 1993. The court all uded
briefly to sonme of the societal problens caused by drug dealing
and then stated: “I don’t have the authority to go nore than
consecutive which I"'mgoingto. . . But | wish | had it in ny
power to give this lady nore than fifteen years.”

The Commonweal t h has argued that the March indictnents
pl ayed no part in the court’s decision to i mpose consecutive
sentences on Daniels. W disagree. The statenents of the court
clearly show that the recent indictnment, as well as Daniels’
prior convictions, influenced its decision to disregard the
recommendati on of the jury.

Dani el s clainms that under KRS 532.050 and RCr 11.02
the trial court is only authorized to consider, in addition to
the jury’s recomendation, the presentence investigation report
and any information offered in mtigation of punishnment. Since
the information about her pending indictnment was not nade
avai lable to the jury during the sentencing portion of the
trial, Daniels clains that it was inproper for the sentencing
court to consider it. W have carefully reviewed KRS 532. 055

and RCr 11.02 as well as the other pertinent statutes (KRS



532. 050 which sets out the presentence procedure for felony
convi ctions and KRS 532. 110 whi ch governs concurrent and
consecutive ternms of inprisonnment) and we cannot agree with the
appel l ant that the |anguage of the statutes or the rule in any
way limts what evidence the trial court nmay use in determning
whether to follow a jury s recomendati on.

I ndeed, the Kentucky sentencing statutes and RCr 11.02
give the trial judge broad discretion to accept or reject the
recomendati ons of the jury regardi ng whet her sentences shoul d
be served concurrently or consecutively. “The jury’'s
recomendation is only that, and has no mandatory effect.”

Mur phy v. Commonweal th, Ky., 50 S.W3d 173, 178 (2001), citing

Swai n v. Commonweal th, Ky., 887 S.W2d 346, 348 (1994).

Dani el s also clains that her due process rights were
vi ol ated because she is in effect being punished for the
unproven of fenses charged in the indictnment. Because Kentucky
| aw does not provide for an adversarial proceeding at fina
sentenci ng, Daniels was not given the opportunity to chall enge
the validity of the March indictnment. She further argues that
if she is convicted and sentenced for the charges in the March
i ndictment, she will have been subjected to double jeopardy in
that she will have been punished for the sane offense tw ce
because her sentence for the present offenses was increased as a

result of the court’s consideration of the March i ndictnments.



The United States Suprene Court has held that the
adm ssi on of evidence of unadjudicated of fenses at a sentencing

proceedi ng does not violate due process. See WIllians v. New

York, 337 U S. 241, 250-51, 69 S.C. 1079, 1085 (1949), see also

Nichols v. United States, 511 U. S. 738, 747, 114 S. (. 1921,

1928 (1994) (citing WIlians and stating that “sentencing courts
have not only taken into consideration a defendant’s prior
convi ctions, but have al so considered a defendant’s past
crim nal behavior, even if no conviction resulted fromthat
behavi or.”)

The WIlians court described the role of the

sentenci ng judge as foll ows:

A sentencing judge . . . is not confined to
the narrow i ssue of guilt. H's task within
fixed statutory or constitutional limts is

to determ ne the type and extent of

puni shmrent after the issue of guilt has been
determned. H ghly relevant — if not
essential — to his selection of an
appropriate sentence is the possession of
the fullest information possible concerning
the defendant’s |ife and characteristics.
Wllianms at 247, 69 S.Ct. at 1083.

The Court explained its decision not to apply full due process
protections to the sentencing process thusly:

The due-process cl ause should not be treated
as a device for freezing the evidenti al
procedure of sentencing in the nold of tria
procedure. So to treat the due-process

cl ause woul d hinder if not preclude al
courts — state and federal — from nmaking
progressive efforts to inprove the
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adm nistration of crimnal justice. Id. at
251, 69 S.O. at 1085.

The cases relied upon by Daniels from other
jurisdictions which have addressed this issue are of limted
utility because of the wide variation that exists in sentencing
procedures. |In many states, for instance, the trial judge is
solely responsi ble for sentencing. W note, however, that the
majority of states (wth notable exceptions such as North

Carolina, see e.g. State v. Westall, 449 S E.2d 24, 34 (NC C.

App. 1994)) permit a trial court to consider pending indictnents

in sentencing. In Reese v. State, 639 So.2d 1067 (Fla. App.

1994), a case cited by the appellant, the Florida D strict Court
of Appeal held that it was a violation of due process for a
trial judge at crimnal sentencing to consider “unsubstanti ated
al | egations of m sconduct” but also held that evidence of prior
arrests which had not resulted in convictions could be
considered if the defendant was given an opportunity to explain
or offer evidence on the issue. Simlarly, in People v.
Jackson, 599 N E.2d 926, 931 (IIl. 1992), the Illinois Suprene
Court held that outstanding indictnents nmay be considered in
sentenci ng but stressed that the court had to ensure the

rel evance and reliability of such information. Four federal
Crcuit Courts of Appeal have held that the adm ssion of

evi dence of unadjudi cated of fenses at a sentenci ng proceedi ng



does not violate due process. See Hatch v. klahoma, 58 F.3d

1447, 1465-66 (10'" Gir. 1995); Devier v. Zant, 3 F.3d 1445,

1464-65 (11'" Gir. 1993); Coleman v. Risley, 839 F.2d 434, 459

(9'" Cir. 1988); WIllians v. Lynaugh, 814 F.2d 205, 208 (5'" Gir.

1987). See also United States v. Ronmano, 825 F.2d 725, 728 (2d

Cr. 1987)(a sentencing judge may properly consider hearsay
statenments, evidence of uncharged crines, dropped counts of an

i ndi ctment and even crimnal activity of which the defendant was
acquitted.)

Under Kentucky’'s bifurcated sentencing procedure, it
is the jury, not the judge, who determ nes the penalty. As
Dani el s acknow edges, the evidence presented to the jury at the
“Truth in Sentencing” phase of the trial, while not as
rigorously limted as that admtted during the determ nation of
guilt or innocence, nust nonethel ess neet the standard of

rel evance outlined in KRS 532.055. See e.g. Robinson v.

Comonweal th, Ky., 926 S.W2d 853, 854 (1996). (“we fear that to

allow any further relaxation in the rules of evidence [at the
Truth in Sentencing phase] is inappropriate and dangerous to
both our systemof justice and the right of a defendant to have
only adm ssi bl e evidence presented to the jury.”)

The trial judge thereafter has the power only to
reduce the sentence pursuant to KRS 532.110, and to determ ne

whet her nultiple sentences will be run concurrently or
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consecutively. In Dotson v. Commonweal th, the Kentucky Suprene

Court distinguished the roles of the judge and jury in the
sentenci ng process, stating: “The trial judge always has the
power to reduce a sentence and not to increase one.” Ky., 740
S.W2d 930, 931 (1987). As the Suprene Court explai ned, “KRS
532.055(2) provides in part that the jury will determ ne

puni shment. Such determ nation relates to the initia

est abl i shnent of a sentence and not to how or in what manner the
sentence is to be served.” Id. at 931. “There is no statutory
provision for the jury to fix the manner of serving a sentence.”
Id. at 932. Under the interpretation of the sentencing statutes
in Dotson, therefore, the court in Daniels’ case sinply did not
accept the jury' s recommendati on as to the manner in which her
sentences were to be served. Daniels’ argunent that she may be
subj ected to double jeopardy is therefore nooted by Dotson in

t hat her sentence was not “increased” by the trial court as a
result of its consideration of her pending indictnent. W are
aware of Justice Leibson’s well-reasoned dissenting opinion in
Dot son, id. at 932-34, pointing out that to all intents and

pur poses, when the “nmanner” of serving multiple sentences is
altered fromconcurrent to consecutive by the trial judge, the
practical effect is an increase in the sentence. W are,
nonet hel ess, bound to follow the holding of the mgjority in that

case.



In light of the fact that there is no constitutiona
prohi biti on agai nst the consideration of pending indictnents by
a sentencing court, that the magjority of jurisdictions allow
such indictnments to be considered by sentencing courts, and that
Kent ucky’ s sentenci ng procedure assigns the primary rol e of
determ ning the defendant’s penalty to the jury, we refuse to
hold that a trial court may not consider pending indictnments
when determ ni ng whether multiple sentences will be served
concurrently or consecutively.

In regard to Daniels’ second claim that the court
hel d her silence against her in violation of her privilege
agai nst self-incrimnation, we see no indication of this in the
record of the proceedings. The court was nerely review ng the
case prior to inposing sentence, and ensuring that Daniels had
not presented any mtigating evidence which m ght have been
overlooked. It is clear fromthe record of the proceedi ngs that
Dani el s’ prior convictions and her recent indictnent were the
principal factors influencing the court’s decision to depart
fromthe jury's reconmendati on of concurrent sentences.

For the foregoing reasons, the sentence inposed by the
Casey Circuit Court is affirned.

GUI DUGLI, JUDGE, CONCURS.

PAI SLEY, JUDGE, DI SSENTS.



PAI SLEY, JUDCGE, DI SSENTI NG Respectfully, | dissent.
The cases relied upon by the majority deal with situations
i nvolving the introduction of evidence at sentencing regarding
alleged crimnal activity by the defendant which has not been

adj udicated. WIllians v. New York, 337 U S. 241, 250-251, 69 S

Ct. 1079, 1085, 93 L. Ed. 1337 (1949), U.S. v. Romano, 825 F.2d

725, 728 (2" Cir. 1987), Wllians v. Lynaugh, 814 F.2d 205 (5'"

Cir. 1987), Coleman v. Risley, 839 F.2d 434, 459 (9'" Cir. 1988),

Hatch v. State of Oklahoma, 58 F.3d 1447, 1465 (10th G r. 1995),

Devier v. Zant, 3 F.3d 1445, 1464 (11'" Cir. 1993), Reese V.

State, 639 So.2d 1067 (Fla. App. 1994), People v. Jackson, 599

N.E. 2d 926, 931 (Ill. 1992). Here, there was no evi dence
presented concerning appellant’s alleged crimnal activity while
she was on bond. Instead, the trial court, by its own |anguage,
relied on the bare fact that new charges had been brought,

wi thout inquiring into the basis of those charges or allow ng
appel lant to rebut or explain those charges. To do so

effectively deni ed appellant her right to due process.
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