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BEFORE: COMVBS, KNOPF, AND TACKETT, JUDGES.

TACKETT, JUDGE: The Conmonweal th of Kentucky appeals from an
order fromthe Christian Crcuit Court suppressing evidence
seized in a warrantl ess search froma vehicle driven by Antoine
Wat son. After a careful review of the |egal issues presented,
we affirm

Wat son was driving a car wwth an Illinois tag through
a construction zone in Gak G ove, Kentucky, with his girlfriend,
Li nda Davis, who owned the car, and their infant child.

Kentucky State Trooper John C ark pulled Watson over on



suspi cion of driving under the influence after he allegedly
observed the vehicle weaving across the road. ddark

adm nistered field sobriety tests to Watson and concl uded t hat
he was not intoxicated. However, a conputer check reveal ed that
his Georgia driver’s |icense had been suspended and
(incorrectly) indicated that the vehicle' s registration had
expired. Cark arrested Watson on traffic charges, handcuffed
him and placed himin the backseat of his police cruiser while
he searched Davis’ vehicle. During a search of the trunk, dark
encountered a seal ed cardboard box wth a bill of |ading stating
that it contained videotapes. Cark cut the box open and found
tapes of novies which were still showing in theaters and had not
been rel eased on vi deo.

Wat son was subsequently indicted for nultiple counts
of unaut horized reproduction and distribution of a recorded
article or device for sale or rent, pursuant to Kentucky Revised
Statute 434.445. His attorney filed a notion to suppress the
vi deot apes arguing that no probabl e cause existed to search the
vehicle s trunk, no consent by the driver or owner of the car,
no exi gent circunstances, and that the search was not authorized
by Watson’s arrest on traffic charges. During the hearing,
Clark testified that both Watson and Davis gave him perm ssion
to search the vehicle. On the other hand, Watson and Davi s

testified that O ark searched the vehicle w thout asking for
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their consent. The trial court found that Cark’s act of
openi ng the seal ed box violated Watson’s rights under the Fourth
Amendnent to the United States Constitution and suppressed the
vi deot apes. This appeal foll owed.

The Commonwealth first argues that C ark had
sufficient probable cause to search the car’s trunk and open the
box of videotapes incident to Watson’s arrest. The trial court
properly determ ned that C ark had probable cause to stop the
vehicle due to a suspicion that Watson was driving under the
i nfl uence. Moreover, C ark al so acted properly when he arrested
Wat son for driving on a suspended license. Pursuant to that
arrest, Cark was allowed to search the passenger conpartnent of

the car Watson was driving. Comonwealth v. Wod, Ky. App., 14

S.W3d 557 (1999). However, the search of the trunk and the
contents of the cardboard box |ocated in the trunk exceeded
Clark’s authority to performa search incident to Watson’'s
arrest.

The Commonweal th al so contends that Watson and Davi s,
who actually owned the car, consented to the search of the
entire vehicle and the contents of the cardboard box. In
support of this argunent, the Conmonwealth offered O ark’s
testinony that he received consent to search the car. However,
additional testinony from Wtson and Davis indicates that they

gave no such consent. The one point on which the parties agree
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is that Watson asked Clark to cut around the mailing | abel on
t he box when he opened it. The trial court held that this
exchange was insufficient to establish that Watson consented to
a search of the box’s contents.

The trial court applied the follow ng reasoning to
explain its finding that Cark’s warrantl ess search of the
cardboard box in the trunk exceeded his authority:

Regar dl ess of whet her consent was given
or not given, Trooper O ark was not
permtted to open the box of video tapes in
the trunk. The Commonweal th’ s argunent that
def endant consented to the search of the box
because he told Trooper Cark how to open
the box is without nerit. The consent to
search is a question of fact that nust be
determ ned by the totality of the
circunstances. Schneckl oth v. Bustanonte,
412 U. S. 218, 227 (1973). “[F]or where the
government purports to rely on a defendant’s
statenment to establish that a valid and
vol untary consent was rendered, we nust al so
exam ne the content of the statenent to
ensure that it ‘unequivocally, specifically,
and intelligently indicates that the
def endant consented.” U S. v. Wrley, 193
F.3d 380, 386 (6'" Gir. 1999). The statenent
made by defendant does not do that.
Therefore, the evidence nust be suppressed.

The Commonweal th cites the case of
Florida v. Jinmeno, 500 U. S. 248 (1991) to
support its position that defendant’s
consent to search the vehicle included not
only the entire vehicle but also the
containers in the vehicle. The Comonweal t h
argues that consent to search was not
w t hdrawn when Trooper C ark brought the box
of vi deotapes over to the car. |In the case
[of] Florida v. Jineno, a police officer
over heard Ji neno arrangi ng what the police
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of ficer suspected to be a drug deal. The
officer pulled Jinmeno over for a traffic
violation. Suspecting that he was carrying
drugs in his car, the officer asked to
search it and Jinmeno consented. The officer
found cocaine in a folded bag on the car’s
fl oorboard. The Suprene Court, reversing
the Florida Suprene Court stated that it was
“ obj ectively reasonable for the police
to conclude that the general consent to
search respondent’s car included consent to
search containers within that car that m ght
bear drugs. A reasonable person nmay be
expected to know that narcotics are
generally carried in sone form of
container.” 1d. At 251.

The Commonweal th attenpts to use the
Jinmeno case to justify Trooper Cark’'s
actions. However, Jinmeno and this case are
very different. In the case at bar, the
def endant was arrested for driving on a
suspended |icense. He was given and passed
a field sobriety test. There was nothing

unusual about his behavior. In Jinmeno, the
of fi cer overheard the respondent arranging
what appeared to be a drug deal. Respondent

consented to the search of his vehicle and
the officer found cocaine in a closed bag.
The Suprenme Court stated that the officer
was permtted to open the bag because a
reasonabl e person woul d concl ude that drugs
were likely to be found inside a bag on the
fl oorboard of respondent’s car. |d. At 250.

The Suprenme Court also nentioned in
dicta the case that the Suprenme Court of
Florida relied on when it affirned the
suppression order in Jineno [State v. Wlls,
539 So.2d 464 (1989), aff’d on other grounds
495 U.S. 1, 109 L.Ed.2d 1, 110 S.Ct. 1632
(1990)]. In that case, it was held that
consent to search the trunk of a car did not
i ncl ude authorization to pry open a | ocked
bri ef case found inside the trunk. The
Suprene Court stated, “It is very likely
unreasonable to think that a suspect, by
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consenting to the search of his trunk, has

agreed to the breaking open of a | ocked

briefcase within the trunk, but it is

otherwise with respect to a cl osed paper

bag.” [Supra] at 251-2.

The trial court concluded that it was unreasonable for
Clark to open a sealed container, with a shipping | abel that
clearly stated the box’s contents, given the circunstances of
Watson’s traffic stop. “The touchstone of the Fourth Amendnent
i s reasonabl eness.” Jinmeno at 250. Taking into account the
facts that Watson has passed his field sobriety test and had
done nothing to elicit the officer’s suspicion that he was
engaged in any illegal behavior other than driving on a
suspended |icense, Cark | acked probable cause to search the
trunk of the car and the contents of the box found in the trunk.
Moreover, the trial court correctly concluded that Watson’s
request for Clark to cut around the shipping | abel did not
establ i sh unequi vocal, specific, and intelligent consent as
requi red by Wrl ey.

For the forgoing reasons, the order of the Christian
Crcuit Court suppressing the fruits of an inperm ssible,

warrantl ess search is affirned.

ALL CONCUR



BRI EF FOR APPELLANT:

Al bert B. Chandler, 111
Attorney Ceneral of Kentucky

Ceorge G Seelig
Assi stant Attorney Ceneral
Frankfort, Kentucky

BRI EF FOR APPELLEE:

Ranon McCGee

McCGee & Associ at es,

Loui svill e,

Kent ucky

P.S. C



