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BEFORE: BUCKI NGHAM DYCHE AND JOHNSQN, JUDGES.

JOHNSQON, JUDGE: Edward Eugene Statts, pro se, has appeal ed from
an order entered by the Daviess Crcuit Court on July 18, 2002,
whi ch deni ed, without a hearing, Statts’s notion to vacate his
judgment of conviction pursuant to RCr! 11.42. Having concl uded
that the allegation of ineffective assistance of counsel and the

claimthat the guilty plea was not entered know ngly,

! Kentucky Rules of Crimnal Procedure.



voluntarily and intelligently are refuted on the face of the
record, we affirm

On March 3, 1999, a Daviess County grand jury indicted
Statts on two counts of sodomy in the first degree,? four counts

3 and one count of indecent

of sexual abuse in the first degree,
or immoral practices with a child under the age of 15 years.?
Statts pled not guilty and his trial was scheduled for July 19,
2000.

On the day of trial, the Coomonwealth nmade a witten
plea offer to Statts that based upon his plea of guilty to two
counts of sexual abuse in the first degree, the Commonweal th
woul d recommend di sm ssal of the remaining counts and it would
recommend a four-year sentence on one conviction for sexua
abuse and a five-year sentence on the other conviction, with the
sentences to run consecutively for a total sentence of nine
years. In reliance on this offer, Statts filed a notion to
enter a guilty plea. After a thorough plea colloquy, the tria
court determned that Statts's guilty plea was know ngly,

voluntarily, and intelligently entered. On Septenber 20, 2000,

Statts was sentenced to nine years in the state penitentiary.

2 KRS 510. 090.
® KRS 510. 110.

4 KRS 435. 105.



On July 11, 2002, Statts filed a notion to vacate his
j udgnent of conviction pursuant to RCr 11.42, a nenorandumin
support thereof, a notion for an evidentiary hearing, and a
noti on for appointnment of counsel. Statts clainmed that before
he entered his guilty plea, his trial counsel told himthat once
he had pled guilty, the trial court would sentence himto five
years’ inprisonnent regardl ess of the Comonweal th’s offer of
nine years. Statts claimed that, prior to sentencing, his
counsel spoke with the trial judge and not only arranged for a
five-year sentence but also arranged for probation. [In support
of his clainms, Statts pointed out that during the plea colloquy,
the trial judge stated that the four-year sentence and the five-
year sentence were to run concurrently. Statts also cl ained
that the trial court had failed to informhimof his right to
conmpul sory process. Lastly, Statts contended that defense
counsel had failed to investigate the fact that his daughters
had recanted their allegations and that defense counsel had
failed to tell himabout their recantations.

The Daviess Circuit Court denied all of Statts’s
notions, including his RCr 11.42 notion, w thout hol ding an
evidentiary hearing. This appeal followed.

Statts argues that the record did not refute his
al | egati ons agai nst defense counsel and that the circuit court

erred when it failed to grant himan evidentiary hearing. In

-3-



support of this position, Statts presents the same argunents to
this Court as he did to the circuit court. However, on appeal,
Statts abandons his argunment regarding the right to conpul sory
process and now insists that the trial court failed to inform
himof his right to a speedy trial.

The United States Suprene Court has set forth a two-
prong test to determ ne whether a crimnal defendant received
constitutionally effective assistance of counsel at trial.®

According to Strickland, to succeed on a claimof ineffective

assi stance of counsel, a crimnal defendant nust denonstrate
that his trial counsel’s representation fell below the objective
standard of reasonabl eness for attorneys and he nust show with
reasonabl e probability that, but for counsel’s ineffectiveness,

the results woul d have been different.® The Strickland test

applies not only to jury trials but also to guilty pleas.” To

satisfy Strickland s second prong when there has been a guilty

pl ea, a crimnal defendant nust show with reasonabl e probability
that, but for defense counsel’s advice, he would not have pled

guilty but woul d have insisted on a trial.®

5 Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984).

6 1d. at 687.

" Hill v. Lockhart, 474 U.S. 52, 57, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).
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According to the Suprene Court of Kentucky, once a
crimnal defendant has filed a notion pursuant to RCr 11.42, the
trial court nust determ ne whether the allegations contained
therein can be resolved fromthe face of the record.® Further
the trial court nmust hold an evidentiary hearing,

if there is a material issue of fact that

cannot be concl usively resolved, i.e.

concl usively proved or disproved, by an

exam nation of the record. The trial judge

may not sinply disbelieve factual

all egations in the absence of evidence in

the record refuting them[citations

om tted].*°

We conclude that Statts’s argunents regardi ng
concurrent sentencing and probation are without nerit. The
record shows that the Commonweal th presented a witten plea
offer and Statts accepted it by signing it. The plea agreenent
provi ded for the four-year sentence and the five-year sentence
to run consecutively for a total of nine years. 1In reliance on
this agreenent, Statts filed his notion to enter a guilty plea.
During the plea colloquy, the Coomonwealth stated that its
recomendati on was for the sentences to run consecutively for a
total of nine years. The trial judge confirnmed this. Statts
stated on the record that this was his understandi ng of the

offer. He also stated that he was pleading guilty based solely

on the Commonweal th’s offer and that he had not been nmade any

° Fraser v. Conmonwealth, Ky., 59 S.W3d 448, 452 (2001).

0 |d. at 452-53.



other prom se. He stated that he was satisfied with defense
counsel s performance. Wile it is true that the trial judge
stated the sentences were to run concurrently, this was clearly
a msstatenment since he added that the sentences would run for a
total of nine years. Furthernore, after the trial court had
taken a brief recess to consider the issue of work release, the
trial judge reiterated that Statts had pled guilty and he woul d
recei ve consecutive sentences totaling nine years.

Statts’s argunent that the trial court had failed to
informhimof his right of speedy trial is sinply without nerit.
The record shows that Statts filed a notion to enter a guilty
plea that set forth his constitutional rights and both Statts
and defense counsel signed this notion. Furthernore, the record
shows that the trial judge inforned Statts in detail of his
constitutional rights during the plea colloquy.

Statts further clains that defense counsel failed to
investigate his daughters’ recantations of their allegations
agai nst him and that counsel failed to investigate any possible
def enses these recantations may have raised. This argunent is
wi thout nerit as well. At sentencing, Statts’s attorney stated
that Statts’s daughters had visited his office and told himthat
they did not want their father to go to prison. At a |ater
date, they told defense counsel that they had fabricated the

al l egations against Statts. Statts’'s attorney sent the
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daughters to the Davi ess County Conmonwealth’s Attorney’s
O fice. The record indicates that Statts’ attorney spoke with
Statts’ daughters and knew about their recantations. Also, the
record reveals that Statts’'s attorney knew that, despite their
recantations, Statts’s daughters intended to testify agai nst
Statts at trial. Thus, there was no need for further
i nvesti gation.

In his menorandumto support his RCr 11.42 notion,
Statts stated that defense counsel never told himthat his
daughters had recanted. However, in his pro se appellate brief,
Statts stated that his other children had told himabout his
daughters’ recantations, thus, refuting his claimthat he did
not know that his daughters had recanted.

Based on the fact that the record refutes Statts’s
clainms, the Daviess Circuit Court’s order denying Statts’ RCr

11.42 notion without an evidentiary hearing is affirmed.

ALL CONCUR.
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