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BEFORE: DYCHE, GUI DUG.I, AND McANULTY, JUDGES.

McANULTY, JUDGE. Paul D. Watt (hereinafter appellant) entered
a conditional guilty plea in the Casey G rcuit Court to one
count of sodony in the first degree. Pursuant to the plea
agreenent, the trial court dism ssed additional charges of
sodony in the first degree, rape in the first degree, and sexua
abuse in the first degree. Appellant now argues that the court
shoul d have allowed his notion to withdraw his guilty plea.

Further, pursuant to the conditional plea he challenges the



trial court’s denial of his notion to suppress his confession.
We vacate the Court’s judgnent and remand for an evidentiary
hearing on appellant’s notion to withdraw the plea. W affirm
the court’s ruling on the notion to suppress.

On the day of sentencing, appellant’s counsel asked
the court to allow appellant to withdraw his conditional guilty
pl ea. Counsel informed the court that he had m sadvi sed
appel lant as to the parol e consequences of his plea, and
submtted an affidavit to that effect. Counsel stated he had
told appellant that appellant would be eligible for parole after
havi ng served 20% of his sentence. However, follow ng the plea
of guilty to sodony in the first degree appellant was a “viol ent
of fender,” which neant that he would not be eligible for parole
until he had served 85% of his sentence. KRS 439.3401. Counse
informed the court bel ow that appellant would not have plead
guilty if he had had the correct parole information. Appellant
now argues that he plead guilty not know ng the “rea
consequences” of his plea. Appellant also asserts that “gross
m sadvi ce” concerning parole eligibility is ineffective

assi stance of counsel, citing Sparks v. Sowders, 852 F.2d 882

(6th Cr. 1988).
On appeal, the Comonweal th points out that appell ant
never directly stated that he would have rejected the plea

agreenent and gone to trial if he had known his correct parole
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eligibility. The Commonweal th asserts that this issue has not
been properly preserved for appeal because appell ant nust show
that, but for the alleged erroneous advice of counsel, he would
have gone to trial rather than accept the Comonwealth's offer
and plead guilty. The Commonweal th cl ains that appellant’s
counsel’s representation to that effect is insufficient. The
Conmmonweal th asserts, on the other hand, if the issue is
preserved that there was not a reasonabl e probability that
appel l ant woul d have insisted on a trial given the charges, the
sent enci ng ranges on the charged offenses, and the facts
elicited in the statenent appellant gave to police.

RCr 8.10 states that at any tine before judgnent the
court may permt a plea of guilty to be withdrawn and a pl ea of
not guilty substituted. But the word “may” does not give the
court unfettered discretion to deny the notion w thout affording

t he defendant a hearing on the notion. Rodriguez v.

Comonweal th, Ky., 87 S.W3d 8, 10 (2002). The discretion to

deny a notion to withdraw a guilty plea exists only after a
determ nati on has been made that the plea was voluntary; if the
pl ea was involuntary, the notion to withdraw it nust be granted.
Id. Aguilty plea may be considered valid only when entered

intelligently and voluntarily. Bronk v. Commonweal th, Ky., 58

S.W3d 482, 486 (2001). The voluntariness of a guilty plea can

be determ ned only by considering all the rel evant circunstances
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surrounding it. Rodriguez, 87 S.W3d at 10. A defendant nay
raise a claimof ineffective assistance of counsel in a notion
to set aside a guilty plea. 1d., at 11-12.

We conclude that the trial court should have held an
evidentiary hearing. W do not regard this issue as

unpreserved, since Bronk and Rodri guez suggest that the trial

court should have held a hearing once appellant’s attorney

i ndi cated appell ant wanted to withdraw his plea based on his
erroneous advice. The questions the Commonweal th rai ses about
appellant’s willingness to plead and desire to go to trial are
ones that should be answered at an evidentiary hearing if they
are not already clear fromthe record. Appellant has
effectively asserted that his plea was not voluntarily made
because it resulted fromerroneous information and ineffective
assistance fromhis attorney. The trial court nust determne if
appel lant’s plea was willingly nade.

Next, we proceed to address the appeal of the deni al
of appellant’s suppression notion. Appellant argues that his
stat ement shoul d have been suppressed because at the tinme the
detecti ve began aski ng appel |l ant questions about the allegations
he had not informed himof his constitutional rights. The tria
court concluded that at the tinme appellant was interviewed at
home, he was not in custody. The court also found that when

appel | ant was subsequently taken into custody, the detective did
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not question himany further about the alleged incidents until

he read appellant his rights pursuant to Mranda v. Arizona, 384

U S 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). As a result,
the court concluded, the detective did not violate appellant’s
rights.

On appeal , appellant argues that he was in custody
when the detective questioned himbehind his house because he
was not free to |l eave, even to go in and clean up, and the
detective acconpani ed hi mwhen he went to talk to his wife. A
defendant is in custody under Mranda when there is a formal
arrest or restraint on freedom of novenent of the degree

associated with a fornal arrest. California v. Beheler, 463

U S 1121, 1124, 103 S. C. 3517, 3519, 77 L. Ed. 2d 1275
(1983).

We believe the trial court correctly concluded that
appel  ant was not in custody when the detective approached him
at hone to talk to him W affirmthe trial court’s finding
that the detective told appellant he was not under arrest, he
was not in custody and he did not have to talk to the detective.
The detective considered appellant in custody soon afterward
when appel | ant said he “wanted to talk about it” and the officer
deci ded to take appellant to the station and obtain a taped
statement. The officer acknow edged it was at this point that

he woul d not |l et appellant go into the house to change or to
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talk to his wife alone. He stated this was for reasons of

“of ficer safety” and because he consi dered appellant to be in
custody. Furthernore, the officer stated once appellant was in
custody, he diligently avoided further questioning until he read
appel lant his rights on audi otape at the station.

We agree that facts in the record refute appellant’s
argunent that he was in custody and his novenent was restricted
while he first was being questioned by the police. The tria
court’s findings of fact are supported by substantial evidence,
and so they are conclusive. RCr 9.78. Further, we agree that
the trial court correctly applied the lawto the facts of this
case.

Appel | ant al so argues that the warnings were required
sooner because he was being interrogated by the police. The
United States Supreme Court held that “the Mranda saf eguards
come into play whenever a person in custody is subjected to

ei ther express questioning or its functional equivalent.” Rhode

Island v. Innis, 446 U.S. 291, 300-301, 100 S. Ct. 1682, 1689,

64 L. Ed. 2d 297 (1980) (enphasis provided). In this case, the
trial court expressly found that appellant was not in custody
and so his Mranda warnings were not required to be provided.
We agree with the trial court that no warnings were required at

the tinme the police first asked appell ant about the allegations.



The detective read appellant his rights when he initiated
custodi al interrogation.

For the foregoing reasons, we remand for an
evidentiary hearing in accordance with the precedent cited in
this opinion. W affirmthe order of the Casey Crcuit Court

whi ch denied the notion to suppress.
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