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BEFORE: BUCKI NGHAM COMBS, AND TACKETT, JUDGES.

BUCKI NGHAM JUDGE: Ral ph and Wanda Jones, individually and doi ng
busi ness as Hones by Ral ph, appeal fromtwo separate orders of
the Christian Crcuit Court granting sumrary judgnent in favor
of Christian County School Enpl oyees Federal Credit Union, State
Farm | nsurance Conpani es, and Lanny MIller. The effect of those
summary judgnent orders was to dism ss the Joneses’ conpl aint

agai nst the appellees. W affirm



Mal col m Wbodard’ s hone was severely damaged by a fire
on Cctober 18, 1997. State Farm Wodard' s insurer,
investigated the | oss and paid Wodard $40, 500, the actual cash
val ue of the residence. State Farm al so advi sed Wodard t hat
$37,987. 16 remai ned under the policy for replacenent cost
benefits.

In June 1998, Wodard wote State Farm Team Manager
Lanny MIler, and encl osed a signed contract between Wodard and
Wanda Jones of Hones by Ral ph. The contract provided that
Whodard woul d pay Hones by Ral ph $78,765.19 to build a single
famly dwelling. MIller wote back to Wodard and advi sed him
that if Hones by Ral ph was a |icensed contractor and the
contract anount was the anount actually incurred in repairing or
replacing the dwelling, then State Farm woul d pay the
repl acement cost benefits up to the $37,987.16 renaining for the
claim Mller also stated in the letter that the paynent woul d
be made once construction was in the |atter stages.

I n Decenber 1998, Wodard called State Farm and
advi sed that construction on his house was nearly conplete and
that he wished to make a claimfor replacenment cost benefits.
State Farm advi sed Whodard that it would include the
contractor’s nane on the settlenent check, and Wodard advi sed
State Farm that Hones by Ral ph had perforned the work. On

behal f of State Farm MIller wote Hones by Ralph in |ate
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Decenber 1998 requesting either a federal tax identification
nunber or a social security nunber for Honmes by Ral ph so that it
coul d be included on the draft. On Decenber 30, 1998, State
Farm recei ved a phone call and was provided Ral ph Jones’ s soci a
security nunber which was verified by State Farm A draft was
then issued jointly payable to Wodard and Hones by Ral ph in the
amount of $35,987.16 for repl acenent cost benefits. The draft
was nailed to Wodard, and he forged Jones’s signature and
received all the proceeds w thout Jones’s know edge. The check
was honored at the Credit Union.

On January 18, 1999, State Farmreceived a letter from
Jones’s attorney referring to Mller’s letter of Decenber 23,
1998. Jones’s attorney advised MIler that Jones had been hired
to rebuild Wodard's home, but that after digging and pouring
t he footer, Wodard had Jones cease construction. Jones’s
attorney further advised MIler that Wodard had apparently
retai ned soneone else to conplete the construction. The letter
i ndi cated that Jones had been paid for his work by Wodard.
Thus, Jones’s attorney advised that there was no need to include
Jones’s nane on a draft sent to Wodard. On January 26, 1999,
Jones’s attorney sent another letter to Mller. This letter
stated that Honmes by Ral ph had been paid $1,772.98 from Wodard

for digging and pouring the footer.



On Novenber 15, 1999, State Farmreceived a letter
from anot her attorney on behalf of Jones stating that the
attorney understood that a draft had been issued by State Farm
to Wodard and Hones by Ral ph for $35,987.16. The attorney
stated that Jones had | earned that Wodard had forged the draft
on behal f of Honmes by Ral ph and that the attorney had been
retai ned by Jones to collect the entire $35,987.16 that had been
paid to Wodard on the forgery. The letter also noted that
Wodard had pled guilty in crimnal court to the crine of
forgery.

On Novenber 23, 1999, State Farmrecei ved anot her
letter fromJones's attorney requesting that State Farmrei ssue
the draft in the full anpbunt in Jones’s nane only. On February
3, 2000, State Farmreceived a signed affidavit executed by
Jones on Novenber 24, 1999, asserting that the entire proceeds
of the draft payable to Wodard and Hones by Ral ph were to be
paid to Hones by Ral ph for work perfornmed in repairing or
bui | di ng Wbodard’ s honme. This claimby Hones by Ral ph for the
entire proceeds of the draft appears to us to be at odds with a
prior representation by Jones’s first attorney that Jones had
only dug and poured the footer and had been paid for that work.

Wien Wbodard received the check from State Farm he
forged Jones’s signature on the check and deposited the ful

anount in his checking account with the Credit Union. He |ater
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withdrew the funds. State Farm had drawn the check on its
account with Suntrust Bank of Nashville, Tennessee, and it

i kewi se honored the forged endorsenent by initially charging
State Farnmis account for the anmount of the check. After the
forged endorsenent was di scovered, Suntrust Bank reversed the
charge against State Farmis account, thereby nmaking State Farm
whole. The Credit Union later repaid Suntrust Bank for the ful
anmount of the check. Thus, the entire loss fell upon the Credit
Uni on because it was the first to give value to Wodard for the
check.

On Novenber 30, 2001, the Joneses filed a civil
conplaint in the Christian Circuit Court agai nst Wodard, the
Credit Union, State Farm and Lanny MIler. The demand for
damages included a demand for a judgnent in the anount of
$35,987. 16 and a demand for up to $100,000 “for the w ongful
cashing of the check and his stress, humliation and anxiety
caused by the wongful and false tax liability incurred by the
Def endants actions.” The Credit Union, State Farm and MI|er
filed notions for summary judgnent with the circuit court. The
court granted both notions and rendered separate orders of
summary judgnent. This appeal by the Joneses foll owed.

Summary judgnent “shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories,

stipul ations, and admi ssions on file, together with the



affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law.” CR! 56.03. “The record nmust be
viewed in a light nost favorable to the party opposing the
nmotion for summary judgnent and all doubts are to be resolved in

his favor.” Steelvest, Inc. v. Scansteel Serv. Cr., Inc., Ky.,

807 S.w2d 476, 480 (1991). *“The standard of review on appea
of a summary judgnment is whether the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnent as a matter of

law.” Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).

State Farmargued to the circuit court that it should
be awarded summary judgnent because it did not have a duty to
i nclude Jones’s nanme on the check and because it did not
perpetrate any fraud agai nst the Joneses by reporting fal se
information to the IRS. Although State Farmand M| I er argue
that the circuit court agreed with these two argunents by
entering an order awardi ng sunmary judgnment, we note that the
order and judgnent does not give specific reasons in support
t her eof .

Section |I-Conditions, Section 8 of Wodard' s policy
with State Farm provides in part that “[we will adjust al

| osses with you. W will pay you unl ess sone other person is

! Kentucky Rules of Civil Procedure.



nanmed in the policy or is legally entitled to receive paynent.”
Thus, it is clear fromthe ternms of Wodard' s policy that State
Farm owed no duty to pay the insurance proceeds to anyone but

Wodard. See Servicemaster of St. Cloud v. GAB Busi ness

Services, Inc., 544 N W2d 302, 307 (Mnn. 1996).

In the Servicemaster case the insurance conpany failed

to include on the check the nane of the contractor who did
repair work on a residence owned by an insured and danaged as a
result of a fire. The Mnnesota Suprenme Court held that, while
such a duty on the part of the insurance conpany coul d have been
created by a contractual relationship, a statute, the common
| aw, or the conduct of the parties, no such duty was created in
that case. |d. at 307. However, that case is distinguishable
fromthe case sub judice in that the insurance conpany (State
Farm assunmed a duty to the contractor (Hones by Ral ph) by
including its nane on the check.

Nevert hel ess, State Farmis duty was di scharged when
Wodard forged the draft and cashed the check. Although we have

not been cited to any Kentucky authority addressing this issue,

it was addressed by a Texas appellate court in Benchmark Bank v.

State Farm Ll oyds, 893 S.W2d 649 (Tex. App. 1994). In that

case the court held:
Were a party takes a draft in paynment for

an underlying obligation, the obligation is
suspended pro tanto until the party presents
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the draft for paynent. Honor of the draft

when presented di scharges the obligor on the

underlying obligation. Paynent to and

possession of a draft by one joint payee is

constructive possession by the other joint

payee. [Citations omtted.]

Id. at 651. W agree with the analysis of the issue in that
case. In short, State Farmhas no liability to Jones or Hones
by Ral ph in connection with the check because the check was
delivered to and cashed by a co-payee (Wodard).

The second part of Jones’s claimagainst State Farm
and MIler concerns his allegation that they perpetrated a fraud
against himby filing a Form 1099 with the IRS in 1998 t hat
represented conpensation in the anount of $35,987.16. He states
in his brief that he “has suffered harm and damages fromthese
acts by the sinple fact that the Internal Revenue Services has
sought to establish his tax liability for the said incone.”
Based upon this, he argues that he “has established his claim
and cause of action for fraud and/or m stake which is
conpensabl e agai nst the Appellees.”

The facts indicate otherwise. Although State Farm
i ssued a Form 1099 to Hones by Ral ph for $35,987.16 on Decenber
30, 1998, it was never reported to the IRS. On January 29,
1999, before the deadline required by the IRS, State Farm sent

Hones by Ral ph a corrected Form 1099 for the year ending 1998

for the amount of $1,772.99, the original anobunt paid to Jones
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for his initial work to Wodard' s house. On the sane day State
Farmissued a W9 to the IRS reporting the anount of $1,772.99
earned by Hones by Ral ph in 1998. Further, on January 17, 2001,
State Farm sent Hones by Ral ph a Form 1099 for the year ending
2000 for the amount of $7,600, the additional amount paid to him
by State Farm pursuant to the order of the Christian Crcuit
Court. On the sane day State Farmissued a W9 to the IRS
reporting that anount. 1In short, Jones has no valid claim
against State Farmin connection with its issuance of the check
or in connection with its IRS reporting. Summary judgnent in
favor of State Farmand M|l er was appropriate.

The Credit Union also presented two argunents to the
circuit court in support of its notion for summary judgnent.
First, it argued that Jones’'s clains against it were barred
under KRS? 355.3-420(2). Second, it argued that Jones’s
conpl aint was barred by the three-year statute of limtations in
KRS 355.3-118(7)(a). W wll address each argunent separately.

Because the forged instrunment was received by delivery
to anot her co-payee (Wodard), Jones had a cause of action for
conversion against the Credit Union. See KRS 355.3-420(1)(b).
However, the Credit Union argues that the limtation on recovery
set forth in KRS 355.3-420(2) prohibits any recovery by Jones

against it. That statute states that “[i]n an action under

2 Kent ucky Revised Statutes.



subsection (1) of this section, the neasure of liability is
presuned to be the anount payable on the instrunment, but
recovery may not exceed the anmount of the plaintiff’s interest
in the instrument.” KRS 355.3-420(2). The Credit Union argues
that Jones “has no ownership interest in the check because he
has not rel eased nor been paid for State Farnmis obligation to
himon the insured fire loss to his house.” W fail to follow
this argunment because State Farm had no obligation to Jones on
the insured fire | oss.

The Credit Union also cites the Oficial Coment to

8§ 3-420 on page 128 of Vol. 2, Uniform Laws Annot at ed- Uni f orm

Commerci al Code, (1991), and Wnn v. First Bank of Irvington,

Ky. App., 581 S.w2d 21 (1978), in support of his argunent.
Because there was a delivery of the check to a co-payee
(Wodard), those cited authorities are not applicable to the
facts of this case. Thus, we conclude that Jones had a valid
cause of action against the Credit Union which was limted to
t he anobunt of his interest in the check.

The Credit Union also argues that Jones’s action
against it is barred by the three-year statute of limtation set
forth in KRS 355.3-118(7)(a). On the other hand, Jones argues
that the five-year statute of Iimtation in KRS 413.120(7) is
applicable. That statute is applicable to “action[s] upon a

bill of exchange, check, draft, or order, or any endorsemnent
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t hereof , or upon a prom ssory note placed upon the footing of a
bill of exchange.” The three-year statute of limtation in KRS
355.3-118(7)(a) relates to actions regarding clains for
conversion of an instrunent and is nore specific than the
statute of limtation set forth in KRS 413.120(7). Therefore,
the three-year statute of limtation is applicable. See Boyd

v. C & H Transp., Ky. 902 S.W2d 823, 824 (1995), citing Land v.

Newsome, Ky., 614 S.W2d 948 (1981). See al so Haddad s of

Illinois, Inc. v. Credit Union 1 Credit Union, 678 N E.2d 322,

324 (I11. App. 1997).

The Credit Union argues that Jones did not properly
commence the conversion action within the three-year tine
period. The Credit Union honored Jones’s forged endorsenment on
State Farmis check on Decenber 31, 1998. Suit was filed against
the Credit Union on Novenber 30, 2001. This was within the
three-year limtation period.

However, the Credit Union argues that Jones’s action
against it was not properly comrenced until My 2002 when it was
served with summons. It maintains that summons was not
delivered to anyone with authority to serve it upon the Credit
Union until the first week of May 2002. The Credit Union argues
that “the running of a statute of |limtations is not tolled by
the nere i ssuance of service of process within the Iimtations

period. Such issuance of process nmust then be acconpani ed by a
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good faith effort and a bona fide intent to have the process

served.” See Louisville & NR Co. v. Little, 264 Ky. 579, 95

S.W2d 253, 255 (1936).

Jones has not disputed the Credit Union s assertion
that the action was not conmmenced until May 2002. However,
Jones argues that he did not know of the Wodard forgery until
the fall of 1999 and that, pursuant to KRS 413. 130, causes of
action for fraud or m stake do not accrue until its discovery.

Jones’s argunent is without nerit for two reasons.
First, Jones’s action against the Credit Union was for
negl i gence or wongfully honoring Wodard s forged endorsenent
and was not based on fraud or m stake. Thus, KRS 413.130 is not
applicable. Second, we agree with the conclusion in the

Haddad's of Illinois case that “the discovery rule does not

apply to causes of action for conversion of negotiable
i nstruments” absent fraudul ent conceal nent on the part of the
defendant. |d. at 326. Therefore, even though we believe Jones
had a valid cause of action against the Credit Union that would
be limted to his interest in the check, we conclude that the
action against the Credit Union was not properly conmenced
within the three-year limtation period in KRS 355.3-118(7)(a).
The sunmary judgments of the Christian Circuit Court

in favor of the Credit Union, State Farm and MIler are

affirned.
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ALL CONCUR

BRI EF FOR APPELLANTS: BRI EF FOR APPELLEES:
Wllie E. Peale, Jr. Ri chard G Sega
Frankfort, Kentucky Jason B. Moore

Loui svill e, Kentucky
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