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BEFORE: EMBERTON, Chief Judge; MANULTY, Judge; and HUDDLESTON,
Seni or Judge.?!

HUDDLESTON, Senior Judge: Phillip Brooks was convicted of
second- degree robbery and sentenced to five years’ inprisonnent.

Fol | owi ng his conviction and sentencing, Phillip? nmoved for a new

1 Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and KRS 21. 580.

2 Because three of the Brooks brothers appear in this case
we W ll use their first nanes to avoid confusion.



trial on the basis of newy discovered evidence. He presented
an affidavit from his brother, Kenny Brooks, stating that it was
he (Kenny) who had been involved in the incident that gave rise
to the robbery charge.

Chance Cole was riding bicycles with James Cobb on
Novenber 25, 2001. According to Cole, Phillip tried to stop him
and speak with him at a Super Anerica station, but Cole ignored
the invitation. At a later point, Cole and Cobb rode out of an
alley when a car blocked their path. Cole testified that
Phillip got out of the car and yelled at him saying that Cole
had stolen the bike. Cole initially responded that he had
purchased the bicycle, but relinquished it followng a threat.
Cole left with Cobb and reported the robbery to the police. A
few days later, Cole and his nother saw a boy riding a bicycle
that proved to be the one taken in the above incident. The boy
riding the bicycle was Scott Brooks, the younger brother of
Phillip Brooks. Scott Brooks gave conflicting versions of how
he cane to be in possession of the bicycle, and testified at
trial that he had spoken with his brother Kenny about the case
but had not spoken with Phillip or his counsel.

Phillip denies involvenent in the taking of Cole's
bicycle. He offered an alibi claimng that he was at work at a
Ponderosa restaurant at the tinme of the alleged robbery. H s

alibi was corroborated by Erma Val entine, general nmanager of a



Ponderosa restaurant, who testified that Phillip was at work

from12:09 p.m until 4:42 p.m that day.

Followwng the trial, Phillip’s counsel was contacted
by Jovetta Brooks, the defendant’s nother. Ms. Brooks informned
counsel that it was Kenny Brooks, Phillip’s brother, who had

taken the bicycle. Kenny executed an affidavit to that effect,
whi ch states, in relevant part:
On or about Novenber 24, 2001[,] | net
Chance Cole on the street and asked him where he got
his bi ke from because ny niece’s had been stolen. He
ignored ny questions at that time, so | got a car ride
with sonme friends and foll owed Chance and anot her boy.
Wien | caught up wth them he denied having stole
[sic] the bike. 1 told himl wanted to check the bike
out to make sure it was not ny niece’s and he gave the
bi ke to ne. My brother, Phillip Brooks, was charged
with Robbery, Second Degree as the result of ny
actions.
I did not inform defense counsel about this
because | knew ny brother was innocent and would not
be found guilty of a crine he did not conmt and | did
not want to get into trouble. | am comng forward now
due to my brother’s conviction, which | did not

bel i eve woul d happen due to his innocence. There was



no way that defense counsel would have been able to

obtain this information from any ot her source.

“The rule is that in order for newy discovered
evidence to support a notion for new trial in a crimnal case it
must be of such decisive force that it would, with reasonable
certainty, have changed the verdict or that it would probably
change the result if a new trial should be granted.”® “[Newy
di scovered evidence which nerely inpeaches or is collateral is
insufficient unless it inpeaches the only material wtness in
the case.”* “Wether to grant a new trial on the basis of newy
di scovered evidence is largely within the discretion of the
trial court, and the standard of review is whether there has
been an abuse of that discretion.”?

The Conmonweal th chal | enges Kenny’s affidavit as being
insufficient in that it does not rise to the level of a
confession to the crinme of robbery. | ndeed, the Commonwealth
argues that if this affidavit is believed, then no one would be

guilty of robbery. The problem with this reasoning is that it

assunes for all purposes that a robbery nust have occurred. It

3 Wieel er v. Commonweal th, Ky., 395 S.W2d 569, 572 (1965),
citing Kinnmon v. Commonweal th, Ky., 383 S.W2d 338 (1964).

4 Foley v. Commonwealth, Ky., 55 S.W3d 809, 814 (2000)
(citations omtted).

° Id (citations onitted).



is possible that Chance Cole was mstaken with respect to the
details of the event.® Furthernore, whether or not Kenny woul d
be found guilty of robbery is irrelevant for our present
determ nation of whether or not the admssion of testinony
conformng to the affidavit in question is reasonably likely to
change the result of Phillip s trial.

Viewng the totality of the evidence presented, it is
reasonably |ikely that Kenny' s affidavit would have an inpact on
the jury’'s determnation. Phillip denied involvenent in the
al | eged robbery, and presented a disinterested witness to verify
that he was indeed worKking. It is unlikely a jury would
di sbelieve Phillip's alibi when presented with corroboration
from a disinterested wtness and a plausible explanation of how
Col e | ost hi s bi cycl e wi t hout Phillip's I nvol venent .
Furthernore, Scott Brooks’ revelation that he had spoken wth
Kenny  but not Phillip about the case |lends additional
credibility to the version of events involving Kenny, not
Phillip.

If the Commonweal th believes Cole s version of events

rather than that contained in Kenny's affidavit, it is free to

6 The parties agree that Cole is of limted intellectual

capacity. However, wtness recollection and identification are
frequently of problematic reliability. See, e.g., Manson V.
Brathwaite, 432 US. 98, 97 S C. 2243, 53 L. Ed. 2d 140
(1977); Neil v. Biggers, 409 U.S. 188, 93 S. . 375, 34 L. Ed.

2d 401 (1972).




prosecute Kenny assuming it can convince a grand jury to return
an indictnment against Kenny. In that event, a different petit
jury would be called on to resolve the discrepancy in events as
recounted by Chance Cole and Kenny Brooks. However, as stated
above, that determnation is irrelevant to our resolution of
Phillip s case.

Finally, the Comonwealth argues that the |ack of
affidavits from Phillip and his counsel averring their exercise
of due diligence should preclude our review of the proffered new
evidence.” “On the question of newy discovered evidence it is
necessary that the diligence of both be shown.”?3

Kenny Brooks testified that he had full know edge of
t he proceedi ngs against his brother and would not have reveal ed
his involvenent regardless of any action taken by Phillip. In
this instance, it is irrelevant what precise steps Phillip and
his counsel took in investigating and preparing his defense
because all efforts would have been net with the sane response
by his Dbrother. There is no indication that Phillip
intentionally withheld the evidence of his brother’s invol venent
in order to gain strategic advantage over the Comobnwealth,

thereby negating any claim of wunfair prejudice toward the

! See \Weeler v. Commonwealth, supra, n. 3, at 571, citing

Bal es v. Conmonweal th, 313 Ky. 272, 231 S.W2d 61 (1950).

8 E



Commonweal th.® To ignore the nerits of Phillip s appeal on the
basis of his mssing affidavit would be to elevate form over
substance and result in injustice.?°

For the foregoing reasons, the circuit court’s deni al
of Phillip Brook’s notion for new trial 1is reversed, the
judgnment is vacated and this case is remanded to Mason Circuit
Court for a newtrial consistent with this opinion.

EMBERTQN, Chief Judge, CONCURS

McANULTY, Judge, DI SSENTS W THOUT OPI NI ON
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Lisa Care Al bert B. Chandler 111
DEPARTMENT OF PUBLI C ADVOCACY ATTORNEY GENERAL
Frankfort, Kentucky

WlliamL. Daniel, |

ASS| STANT ATTORNEY GENERAL
Frankfort, Kentucky

° See Ky. R Oim P. (RCr) 9.24: “The court at every stage
of the proceeding nust disregard any error or defect in the
proceedi ng that does not affect the substantial right of the
parties.”

10 This opinion should not be interpreted as dimnishing or
departing from the general rule requiring that a defendant
produce affidavits denonstrating the exercise of due diligence
by both the defendant and his counsel. Rat her, our holding is
l[imted to the unique facts of this case where it is reasonably
certain that further investigation would have been futile.



