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BEFORE: BUCKI NGHAM DYCHE, AND JOHNSOQON, JUDGES.

BUCKI NGHAM JUDGE: Laddi e Joyce Gl bert, executrix of the estate
of Hilda Payne, appeals froma judgnment of the Pike Circuit
Court resulting froma jury verdict on Glbert’s nedical

mal practice claimagainst Dr. Srihari R Ml enpati. Further,

G |l bert appeals froman order of the Pike Crcuit Court denying
her notion for judgnment notw thstanding the verdict or, in the

alternative, for a newtrial. W affirm



Hi | da Payne was treated by Dr. Ml enpati for severe
ul cer disease for nmany years. In 1994, Dr. Ml enpati perforned
a gastrectony on Payne. Thereafter, Payne devel oped a stricture
in the anastonotic site, and Dr. Malenpati dilated the stricture
fromtinme to tinme so as to allow for proper digestion.

On Cctober 1, 1999, Dr. Malenpati treated Payne by
doi ng an out patient procedure call ed esophaogastroduodenoscopy.
This procedure is cormonly referred to as an EGD. As a part of
the procedure, Dr. Malenpati inserted a scope into Payne’s
stomach and duodenumin order to view the opening between her
stomach and small intestine. Dr. Ml enpati also dilated or
stretched the anastonotic site. This procedure caused a hole to
formin Payne’s duodenum and Payne returned to Dr. Ml enpati’s
care conpl ai ning of severe abdom nal pain. Dr. Ml enpati
di scovered and di agnosed the perforation, and he decided to
observe the situation to determne if the perforation would
cl ose spontaneously w thout the need for surgery. The
perforation did not close spontaneously, and Dr. Ml enpati
performed a procedure known as a Billroth Il on Payne on Cctober
3, 1999. As a part of this surgery, Dr. Ml enpati renoved a
portion of the duodenum Instead of reconnecting the stomach to
t he duodenum Dr. Malenpati |eft a duodenal stunp.

Payne apparently remained in stable condition until

t he eveni ng of Cctober 17, 1999. On the follow ng evening, she



was transferred to the care of Dr. Charles Sachatello at St.
Joseph Hospital in Lexington, Kentucky.! Dr. Sachatell o operated
on Payne on the next day and di scovered that the duodenal stunp
was conpletely blown-out and that the anpulla vader was al nost
free floating. Dr. Sachatello al so perforned a second surgery,
and Payne spent approxi mately three nonths recuperating in the
hospi tal .

Payne brought a nedical nal practice clai magainst Dr.
Mal enpati in the Pike Grcuit Court in 2002. She sought
conpensation for nedi cal expenses and for pain and suffering.
During the pendancy of the case, Payne died fromthe failure of
a heart val ve that had been surgically placed several weeks
prior to her death. There was no claimthat the actions of Dr.
Mal enpati contributed in any way to Payne’s deat h.

Payne left a will leaving the entirety of her estate
to her friend, Laddie Glbert. GIlbert was naned executrix of
Payne’s estate, and she continued the prosecution of the nedical
mal practice claimin that capacity.

Ajury trial was held in the Pike Crcuit Court in My
2002. At trial, Glbert contended anong ot her things that Dr.
Mal enpati was negligent in failing to operate on Payne before

Cctober 3, 1999, and by negligently perform ng the COctober 3,

! Dr. Malenpati was out of town during this period of tine. He had
turned Payne’'s care over to Dr. Grady Stephens and Dr. COon
Leedhanachoke on COctober 15, 1999.



1999, surgery. The court instructed the jury to answer an
interrogatory regardi ng whether Dr. Ml enpati failed to conply
with the applicable standard of care. The jury returned a
verdict in favor of Dr. Malenpati, and a judgnment was entered in
his favor. G lbert then filed a notion for a judgnent
notw t hstanding the verdict or, in the alternative, for a new
trial. The circuit court denied the notion, and this appeal by
Gl bert foll owed.

Glbert’s first argunent is that the circuit court
erred in denying her notion for a judgnent notw thstandi ng the
verdict or, in the alternative, for a newtrial. In support of

her nmotion, Glbert cites Crest Coal Co., Inc. v. Bailey, Ky.,

602 S.W2d 425 (1980). In that case the Kentucky Suprene Court
hel d that “where the record shows, as it does here, that only
one fair and reasonabl e conclusion can be drawn fromthe
evi dence, the case should not be submitted to the jury.” 1d. at
427. Gl bert contends that only one fair and reasonabl e
concl usion could be drawn fromthe evidence at trial in this
case. She asserts that reasonable persons could not differ on
the conclusion that Dr. Ml enpati was negligent and that his
negl i gence caused Payne harm

G lbert points to the testinony of Dr. Sachatell o,
Payne’ s treating surgeon. She notes that Dr. Sachatell o was not

hired as an expert by either party and that his testinony that
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Dr. Mal enpati was negligent and violated the applicable standard
of care was “ideal evidence fromwhich to draw a verdict.”
Further, Gl bert discounts the testinony of Dr. Ml enpati’s
expert witness, Dr. WIIiam Cheadl e.

Dr. Cheadle testified that Dr. Ml enpati did not
violate the applicable standard of care. Hi s testinony clearly
created a conflict wwth the testinony of Dr. Sachatello and Dr.
Joseph Vitello, Glbert’s expert witness. Although G bert
states in her reply brief that “[t]he weight of the evidence was
t hat Appellee was negligent,” it was for the jury to determ ne
the credibility of the witnesses and the weight of the evidence.

Peterman v. Darby, Ky., 419 S.W2d 747, 749 (1967). On appeal,

we wll not “usurp the prerogative of a jury and decide as a
matter of |aw which wtnesses are worthy of belief and which are

not.” Kentucky Power Co. v. Thonpson, Ky., 335 S.W2d 915, 918

(1960). In short, the trial court did not err in denying
Glbert’s notion for judgnent notw thstanding the verdict or, in
the alternative, for a newtrial because nore than one
reasonabl e concl usion could be drawn fromthe evidence due to
the conflicting nature of the expert testinony.

G |l bert’s second argunent relates to three instances
where the circuit court ruled on evidentiary matters. Each
instance relates to the questioning of a witness. Qur standard

of review of a trial court’s evidentiary rulings is whether the
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trial court abused its discretion. Goodyear Tire and Rubber Co.

v. Thonpson, Ky., 11 S.W3d 575, 577 (2000).

First, Glbert argues that the circuit court erred
when it allowed the jury to hear only a part of Dr. Sachatello’s
answer to a question. Dr. Sachatello was asked by Dr.

Mal enpati’ s counsel whether he was telling the jury that Dr.
Mal enpati was “a probl em surgeon or a bad surgeon.” Dr.
Sachatell o responded that he was not telling the jury that, but
the circuit court did not allowthe jury to hear the renainder
of Dr. Sachatell o s answer given during his deposition.
Therein, Dr. Sachatello responded that he had testified for Dr.
Mal enpati in a prior lawsuit.

G |l bert argues that the circuit court inproperly
excluded Dr. Sachatello’s answer and that the testinony was
adm ssible to show that a reasonabl e person coul d concl ude both
that Dr. Mal enpati was a conpetent surgeon but that he was
negligent in this case. Gl bert asserts that the jury could
have been operating under a m sconception that Dr. Sachatello
gave inconsistent testinony when he stated that Dr. Ml enpati
was not a bad surgeon but was negligent in this case.

The trial court ruled the testinony inadm ssible
because it involved evidence of a prior medical malpractice suit
against Dr. Malenpati. Dr. Sachatello’s testinony in this case

was clear that Dr. Ml enpati was negligent in treating Payne.
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We fail to perceive howthe jury could m sconceive his testinony
or consider it inconsistent nerely because he also testified
that he did not consider Dr. Malenpati to be a bad surgeon.
Further, any perceived inconsistency could have been clarified
upon further questioning of Dr. Sachatello.? 1In short, we
concluded that the trial court did not abuse its discretion in
not allow ng the testinony.

Second, Gl bert argues that the circuit court erred
for another reason in not allowing the jury to hear testinony
that Dr. Sachatell o was an expert witness for Dr. Ml enpati in

the prior case. CGCiting Parsley v. Commonweal th, Ky., 306 S. W 2d

284, 285 (1957), G lbert maintains that the interest of a
wtness is not a collateral matter and may al ways be proved to
determne credibility. Glbert asserts that this testinony
woul d have bol stered the credibility of Dr. Sachatell o by
reveal ing that, even though he was testifying agai nst Dr.
Mal enpati in this case, he had testified in favor of Dr.
Mal enpati in a prior case.

Again, we conclude that the trial court did not abuse

its discretion in not allowng the testinony. W begin by

2 Glbert relies on Tuttle v. Perry, Ky., 82 S.W3d 920 (2002), for the
prem se that evidence having a tendency to nmake the existence of any
fact, of consequence to the determ nation, nore or |ess probable is
adm ssible. 1d. at 922. However, Glbert has failed to denonstrate
how the fact that Dr. Sachatello testified for Dr. Malenpati in a
prior mal practice claimmakes any fact in this case nore or |ess

pr obabl e.




noting that the Parsley case nade it clear that “[t]he scope and
extent of cross-exam nation for this purpose rests within the
sound di scretion of the court.” 306 S.W2d at 285. Further,
the testinony woul d have had the effect of informng the jury
that a prior nedical mal practice action had been fil ed agai nst
Dr. Malenmpati. Thus, even if we accept Gl bert’s argunent that
t he evidence was admi ssible, the trial court was within its

di scretion in excluding it on grounds that its prejudicial

i npact outweighed its probative value. See Green R ver Elec.

Corp. v. Nantz, Ky. App., 894 S.W2d 643, 645 (1995).

Third, Glbert argues that the trial court erred by
not allow ng her attorney to cross-exam ne Dr. Qon
Leedhanachoke' s testinony that Dr. Mal enpati was a “great
surgeon.” Dr. Leedhanachoke was one of the doctors who assuned
responsibility for Payne’s care when Dr. Ml enpati |left town on
Cctober 15, 1999. 1In response to a question, Dr. Leedhanachoke
testified that Dr. Malenpati was a “great surgeon.” Pursuant to
KRE® 405(b), G lbert’s attorney attenpted to ask Dr.
Leedhanachoke about his know edge of specific incidents where
ot her patients had accused Dr. Ml enpati of mal practice and, in
one case, where a settlenent of a claimresulted. The tria
court again denied the testinony because it related to

collateral clainms against Dr. Ml enpati.

3 Kentucky Rul es of Evidence.



We again conclude that the trial court did not abuse
its discretion in  refusing to allowthis testinony. KRE 405(b)
allows a character wtness to be cross-examned to inquire if
the wi tness has heard or knows about rel evant specific instances
of conduct. However, Dr. Leedhanachoke was not a character
witness nor did he testify as to Dr. Ml enpati’s character.
Further, Dr. Malenpati’s character was not an issue in dispute
under G lbert’s clains as required under KRE 405(b). Finally,
we see no indication that Glbert’s attorney preserved any error
inthis regard

Glbert’'s third and final argunent involves two
al | egations of inproper conduct by Dr. Ml enpati’s attorney
during the trial. First, she argues that Dr. Ml enpati’s
attorney inproperly cross-exam ned her expert, Dr. Joseph
Vitello, resulting in unfair prejudice. The matter involved
whether Dr. Vitello had reviewed all rel evant nmedi cal records
before arriving at an opinion concerning whether Dr. Ml enpati
viol ated the applicable standard of care. Gl bert asserts that
Dr. Malenpati’s attorney deliberately msled the jury into
believing that Dr. Vitello had testified in his deposition that
he had only reviewed part of the records. Because G| bert has
not denonstrated that any error in this regard was preserved for
appel | at e purposes and because Gl bert’s attorney had the

opportunity to clarify any nmisconception upon redirect
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exam nation of the witness, we fail to perceive either error or
attorney m sconduct.

In her second allegation of inproper conduct by Dr.
Mal enpati’s attorney, Gl bert argues that counsel “crossed the
i ne when she insinuated through her questioning that Ms. Payne
and Ms. G | bert shared a honosexual relationship.” She asserts
that the matter was irrelevant and prejudicial. In reviewng
this issue, we first note that no questions relating to
honosexual ity were asked by counsel. Second, Gl bert’s counse
did nothing to preserve error such as requesting that the jury
be adnoni shed or that a mstrial be declared. 1In short, we do
not perceive either error or counsel msconduct in connection
with the questions and testinony involving this matter.

The judgnent of the Pike Crcuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Della M Justice Panel a May
Pi kevill e, Kentucky Pi kevill e, Kentucky
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