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BEFORE: DYCHE, GUI DUG.I and McANULTY, JUDGES.

QU DUGEl, JUDGE. Edward G G lbert (“Glbert”) appeals froma
j udgnment of the Fayette Circuit Court entered followi ng a
conditional plea of guilty to first-degree trafficking in a
control | ed substance, tanpering with physical evidence, and
second- degree persistent felony offender (“PFO'). The plea was
conditioned on Glbert’s right to appeal an order denying his

notion to suppress evidence and notion to produce the nanme of a



confidential informant. For the reasons stated herein, we nust
affirmon appeal .

On July 10, 2001, the Fayette County grand jury
indicted Gl bert and a co-defendant on the charge of first-
degree trafficking in a controll ed substance, tanpering with
physi cal evidence, possession of drug paraphernalia, possession
of prescription drugs in an inproper container, and with PFO
The charges arose after the execution of a search warrant on
Glbert’s hone on May 21, 2000. G lbert’s residence had been
under surveillance after the police received conplaints that
drugs were being sold fromthe residence. A confidentia
informant told the police that drugs coul d be purchased there,
and a second informant was sent into the residence to purchase
cocaine. After the second informant was successful in his or
her attenpt to purchase cocai ne, the warrant was issued.

Shortly after the indictment was handed down, G| bert
nmoved to suppress the evidence on the grounds that the warrant
was illegally obtained and executed. A hearing on the notion was
conducted on Cctober 10, 2001, wherein G| bert argued that
i nsufficient probable cause existed for the issuance of the
warrant. He also asked the court to conpel the Conmonwealth to
di scl ose the nane of a confidential informant whose information

preci pitated the issuance of the warrant. The court initially



ruled that G lbert was entitled to the disclosure, but after
anot her hearing determned that it would not conpel disclosure.
Glbert later entered a guilty plea to first-degree
possession of a controlled substance, tanpering with physica
evi dence, and second degree PFO. The plea was conditioned on
the retention of his right to appeal the suppression and
confidential informant disclosure issues. This appeal followed.
G lbert first argues that the trial court erred in
failing to conpel the disclosure of the confidential infornmant
who purchased cocaine at his residence. The informnt had
pur chased cocaine froma third party in the kitchen of Glbert’s
resi dence under police supervision (i.e., a “controlled buy”),
and it was on this basis that the police sought and received the
search warrant. Gl bert argues that the confidentia
informant’s testinony woul d be necessary at trial to refute
all egations that G lbert participated in the controlled buy.
G lbert was present in the kitchen of the residence with the
confidential informant and the third party who sold the cocaine
to the informant.
Kent ucky Rul e of Evidence (KRE) 508(a) provides in
rel evant part that the Commonwealth has a privilege to refuse to
di sclose the identity of a person who has furnished information
relating to an investigation of a possible violation of a | aw

The refusal to disclose the identity of a confidential infornant
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does not inplicate the defendants constitutional right to

confront his accusers, Thonpkins v. Comonweal th, Ky., 54 S. W 3d

147 (2001), but the disclosure may be required where the
informant is a material witness to the crines charged. Tayl or

v. Commonweal th, Ky., 987 S.W2d 302 (1998).

In the matter at bar, the confidential informant was
not a material wtness to the crinmes which forned the basis of
t he charges against Glbert. Wile the informant was a
participant in the controlled buy, the charges against G| bert
stemmed fromthe execution of the search warrant. These charges
were wholly different fromthose which were brought against the
third party who sold the illegal drugs to the informant. Had
G | bert been charged with selling cocaine to the informant, he
m ght reasonably argue that Taylor would require the disclosure
of the informant’s identity. But since the crines with which
G | bert were charged arose solely fromthe execution of the
search warrant, we cannot conclude that the trial court erred in
denying Glbert’s notion to disclose the informant’s identity.

Gl bert also argues that the trial court erred when it
denied his notion to suppress evidence seized as a result of the
search warrant. He maintains that no probabl e cause existed for
t he i ssuance of the warrant because the informant told the
police that G lbert was not the individual who sold himor her

the cocaine. He also argues that the warrant was inproperly
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executed in that the police had no | egal basis for entering the
apartnment without first knocking on the door and requesting
entry. Since the warrant was both inproperly issued and
execut ed, he argues that the evidence di scovered therefrom
shoul d have been suppressed.

We find no error in the trial court denial of
Glbert’s notion to suppress. On the question of whether the
warrant was properly issued, it is clear that the police were
apprised by the first confidential informant that cocai ne was
being sold fromthe Glbert’s apartnent. This information cane
after one or nore nei ghbors had conpl ai ned of drug sales at the
apartnent, after the police had observed high foot traffic into
the apartnment, and after a second confidential informant stated
t hat cocai ne was being sold fromthe residence.

In order to be validly issued, a search warrant
affidavit nust 1) reasonably describe the prem ses to be
searched, and 2) state sufficient facts to establish probable

cause for the search. @Guth v. Commonweal th, Ky. App., 29 S.W3d

809 (2000), citing Coker v. Conmonwealth, Ky. App., 811 S.W2d 8

(1991). The record indicates that these el enents were
satisfied. The address of G lbert’s apartnent was descri bed
with specificity, and the police were availed of sufficient
evi dence upon whi ch probabl e cause coul d reasonably be found.

The control |l ed buy, taken alone, was sufficient to give rise to
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probabl e cause that cocai ne could be found at Gl bert’s
residence, irrespective of his alleged | ack of involvenent in
the sale to the informant. G ven all of the information

avail able to the police and reported in the affidavit, we cannot
conclude that the warrant was i nproperly issued.

As to Glbert’s contention that the police inproperly
executed the warrant by failing to knock and announce, we al so
find no error. Detective Edward Hart (“Hart”) testified that
when the police approached the apartnent to execute the warrant,
several individuals were present apparently engaged in a party
at the residence. He went on to state that upon seeing the
police, one of the individuals ducked into the apartnment and
sl ammed t he door shut.

Law enforcenent interests nmay establish the

reasonabl eness of an unannounced entry. WIson v. Arkansas, 514

U S.927, 115 S.Ct. 1914, 131 L.Ed.2d 976 (1995). One basis upon
whi ch unannounced entry may be justified is where police

of ficers have reason to believe that evidence would likely be
destroyed if advance notice were given. 1d., citing Ker v.
California, 374 U S. 23, 83 S.Ct. 1623, 10 L.Ed.2d 726 (1963).
We believe the facts of the matter at bar support the assertion
t hat evidence would likely be destroyed if the police knocked at
t he door, identified thenselves, and waited for the door to be

opened. Several individuals were mlling about, going in and
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out of the apartnent, and the record indicates that the nunber
of subjects present was approximately tw ce that of the nunber
of detectives and officers. Gven the fact that the informant
had purchased cocaine in the apartnment, coupled with Hart’s
observation that the door was sl amed when the police
approached, we cannot conclude that the unannounced entry into
the apartnment was inproper, nor that the trial court erred in
denying the notion to suppress.

For the foregoing reasons, we affirmthe Fayette
Circuit Court’s denial of Glbert’s notion to conpel the rel ease
of the informant’s identity, and notion to suppress the

i ntroduction of the evidence obtained by the search.
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