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TACKETT, JUDGE. National Southw re Al um num ( Sout hwire)
petitions for review of an opinion of the Wrkers’ Conpensation
Board, which reversed and remanded the decision of the

Adm ni strative Law Judge (ALJ) denying Stephen Veach’s notion to
reopen with respect to his request for tenporary total
disability benefits based on the four-year |imtations period

i nposed by Kentucky Revised Statute (KRS) 342.125(3). After

considering the | aw and the argunents of counsel, we affirm



Veach has been enpl oyed by Southwire as a furnace
equi pnent operator since 1974. On April 13, 1992, he sustai ned
atorn rotator cuff injury to his right shoulder while using a
pry bar to clean nmetal off the lip of a furnace. On Novenber 4,
1992, Veach underwent surgery to repair the torn rotator cuff.
Fol | owi ng surgery, Veach returned to work at his previous job
for Southwire. On January 28, 1993, Veach filed a workers’
conpensati on cl ai m seeki ng paynent of nedical expenses and
disability inconme. The parties reached a settlenent of his
clai mthat was approved by an ALJ in an order dated August 19,
1994, based on a permanent partial disability of 12% Under the
settlement, Veach was to receive $34.20 per week for a period of
425 weeks begi nning January 13, 1993, with Southw re paying the
initial 297.5 weeks and the Special Fund paying the remaining
127.5 weeks, and “future nedical, hospital, etc., expenses shal
be paid per statute.”

Duri ng the ensui ng years, Veach experienced probl ens
with his right shoulder. In August 2001, Veach was seen by Dr.
WIlliam Martin, an orthopedi c surgeon, who recommended i mmedi ate
surgery to repair a partial tear of Veach’s right rotator cuff
as revealed in a MRI. Dr. Martin opined that Veach's condition
was related to his April 1992 injury.

On Novenber 8, 2001, Veach filed a notion to reopen

his claimbased on Dr. Martin’s report and asked for
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interlocutory relief requiring Southwire to pay nedi cal benefits
and tenporary total disability benefits associated wth any
surgical treatment and recovery. Veach stated in an affidavit
that Dr. Martin advised himthat any delay in the surgery could
result in additional pernmanent danmage to his shoul der and that
he was unable to afford taking tine off fromwork w thout
recei pt of tenporary disability benefits. On Decenber 13, 2001,
the Chief Admi nistrative Law Judge ordered the claimreopened
and passed it for assignnent to another ALJ. On January 22,
2002, Southwire, in a response to Veach’'s notion for ruling on
his request for interlocutory relief, asserted that KRS 342.125
barred Veach’s request for tenporary total disability as
untimely.

On February 1, 2002, ALJ Kevin King issued an order
granting Veach’s notion for interlocutory relief with respect to
nmedi cal benefits, but denied tenporary total disability
benefits. Applying the July 14, 2000, version of KRS
342.125(3), the ALJ held that Veach’s claimfor tenporary total
disability benefits was barred because his notion to reopen was
not filed during the 425-week period of the permanent partia
disability benefits or within four years after the date of the
original award of benefits, which began in January 1993. The
ALJ rejected Veach’s argunment that tenporary total disability

benefits were avail able as | ong as nedi cal expenses were
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recoverabl e under the original workers’ conpensation claim On
February 15, 2002, Veach filed a petition for reconsideration
involving the ALJ's denial of tenporary total disability
benefits. Follow ng a response by Southwire, the ALJ denied the
petition for reconsideration.

On June 26, 2002, the Workers’ Conpensation Board
entered an opi nion reversing and remandi ng the ALJ s deci si on.
The Board acknow edged that the ALJ' s interpretation of the
statute was reasonabl e but believed Veach’'s interpretation was
equal |y reasonable. The Board opted for Veach’s interpretation
and construed the word “award” in KRS 342.125(3) as correlating
wi th “conpensation” received under the workers’ conpensation
statutes. It held that Veach is entitled to tenporary tota
di sability benefits during the period of his tenporary
disability and recuperation fromsurgery for repair of his
rotator cuff. This appeal foll owed.

Southwi re contends the Board erred in interpreting KRS
342.125. It argues that KRS 342.125(3) and (8) inpose a four-
year period of limtations on notions to reopen, subject to the
exceptions stated in KRS 342.125(1) and (3). It further asserts
that while Veach's request for nedical expenses falls within the
exceptions, his claimfor tenporary total disability benefits

does not because his request was filed nore than four years



after the 1994 order approving benefits under the settlenent,
and therefore, is barred.
KRS 342.125(3) states:

Except for reopening solely for

determ nati on of the conpensability of

nmedi cal expenses, fraud, or conformng the
award as set forth in KRS 342.730(1)(c) 2,

or for reducing a permanent total disability
award when an enpl oyee returns to work, or
seeking tenporary total disability benefits
during the period of an award, no claim
shall be reopened nore than four (4) years
follow ng the date of the original award or
order granting or denying benefits, and no
party may file a notion to reopen within one
(1) year of any previous notion to reopen by
the same party.! (Enphasis added.)

KRS 342.125(8) states:

The tine limtation prescribed in this
section shall apply to all clains
irrespective of when they were incurred or
when the award was entered, or the

settl ement approved. However, clains

deci ded prior to Decenber 12, 1996, may be
reopened within four (4) years of the award
or order or within four (4) years of
Decenber 12, 1996, whichever is |later,

provi ded that the exceptions to reopening
established in subsections (1) and (3) of
this section shall apply to these clains as
wel | .

Veach asserts, and the Board agreed, that his request

for tenporary total disability benefits as part of his notion to

! The quotations are fromthe version of KRS 342.125 that became effective on
July 14, 2000. The 2000 version of Subsection 3 differs fromthe previous
1996 version with the additi on of the underlined phrase and nodification of
the original two-year waiting period in the last provision to a one-year
period. See 2000 Ky. Acts ch. 514, § 7.
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reopen fell within the exception in KRS 342.125(3) for notions
to reopen “seeking tenporary total disability benefits during
the period of an award.” Since the term“award” is not
explicitly defined in KRS Chapter 342, Veach maintains that it
shoul d be construed to correlate with the concept of
“conpensation,” which is defined in KRS 342.0011(14) as “al
paynments made under the provisions of this chapter representing
t he sum of incone benefits and nedical and rel ated benefits.”
He states an “award” includes both nedi cal expenses and i ncone
benefits and the settlenent agreenent in his case included both
medi cal expenses and incone benefits. Because the ALJ ordered
ongoi ng nedi cal expenses, Veach postul ates that the “award” is
ongoi ng during the tinme he is receiving nedical treatnent and
since the award is ongoing, he is entitled to tenporary total

di sability benefits “during the period of the award.”

As an initial matter, we note that this case invol ves
solely the interpretation of KRS 342.125. Wile judicial review
of an ALJ's decision on factual issues is limted, statutory
interpretation is a question of |aw subject to de novo review
and the courts are not bound by the Board s interpretation of a

statute. See Hall's Hardwood Floor Co. v. Stapleton, Ky. App.,

16 S.W3d 327, 330 (2000); WIlson v. SKWAIIloys, Inc., Ky. App.

893 S.wW2d 800, 801-02 (1995). The cardinal rule of statutory

interpretation is to ascertain and give effect to the
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| egislature’s intent. Hale v. Conbs, Ky., 30 S.W3d 146, 151

(2000); Magic Coal Co. v. Fox, Ky., 19 S.W3d 88, 94 (2000). In

determining |legislative intent, a court nust refer to the
| anguage of the statute and is not free to add or subtract from
the statute or interpret it at variance fromthe | anguage.

Hale, 30 S.W3d at 151 (quoting Beckhamyv. Board of Educ. of

Jefferson County, Ky., 873 S.W2d 575, 577 (1994)). Statutes

shoul d not be interpreted so as to bring about absurd or

unreasonabl e results. Kentucky Industrial Uility Custoners,

Inc., v. Kentucky Utilities Co., Ky., 983 S.W2d 493, 500

(1998); Estes v. Commonweal th, Ky., 952 S.W2d 701, 703 (1997);

or in such a way as to render any part of it neaningless or

i neffectual, Stevenson v. Anthem Cas. Ins. Goup, Ky., 15 S W3d

720, 724 (1999); Bob Hook Chevrol et Isuzi v. Transportation

Cabi net, Ky., 983 S.wW2d 488, 492 (1998). “[A]ll statutes
shoul d be interpreted to give them nmeaning, with each section
construed to be in accord with the statute as a whole.” Aubrey

v. Ofice of the Attorney General, Ky. App., 994 S.W2d 516, 520

(1999) (quoting Transportation Cabinet v. Tartar, Ky. App., 802

S.W2d 944, 946 (1990)). The policy and purpose of a statute
shoul d be considered in determ ning the nmeani ng of the words

used. Kentucky Industrial Uility Custoners, supra at 500;

Denocratic Party of Kentucky v. Graham Ky., 976 S.W2d 423, 429

(1998).



Interestingly, both parties cite the case of Meade v.

Reedy Coal Co., Ky., 13 S.W3d 619 (2000), in support of their

positions. |n Meade, the enpl oyee was awarded permanent partia
disability benefits based on a 50% disability in Decenber 1995.
In January 1997, he noved to reopen his award, which the
enpl oyer opposed based on the two-year waiting period in the
1996 anmendnents to KRS 342.125. Wile the main focus in this
case involved the two-year waiting period, the court did discuss
the interplay between the various sections of KRS 342. 125,
especially subsections (3) and (8). After carefully analyzing
the statutory | anguage, the court held that the two-year waiting
periods and the four-year limtation contained in KRS 342. 125(3)
govern the reopening of clainms in which the award was entered on
or after Decenber 12, 1996; whereas, the four-year |imtation
contained in KRS 342.125(8) governs the reopening of clains
deci ded prior to Decenber 12, 1996. |Id. at 622. |t also held,
however, that because KRS 342.125(8) explicitly referred to the
“exceptions” in subsections (1) and (3), the legislature
i nt ended t hose exceptions, as opposed to the portion of those
subsections involving the two tine periods, to apply to the
reopeni ng of all clainms, including those decided prior to or
after Decenber 12, 1996. I|d. at 621-22.

The parities’ reliance on Meade is msplaced. First,

the court in Meade did not attenpt to construe the “exceptions”
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in KRS 342.125(3), it nerely held that those exceptions apply to

all clains. Second, the Meade decision dealt with the 1996

version of KRS 342. 125 and the exception dealing with tenporary
total disability benefits in KRS 342.125(3) was not added until

passage of the 2000 version of the statute. Neverthel ess, Meade

is relevant to the extent that it establishes the applicability
of the four-year limtations of KRS 342.125(8)2? to Veach’s notion
to reopen, unless it is exenpt under KRS 342.125(3).

The determ native issue in the current appeal concerns
the legislature’s intent in adding the tenporary total
di sability exception in KRS 342.125(3), and nore specifically,
t he neani ng of the phrase “during the period of an award.” W
believe that this phrase should be interpreted to nean the
period that either incone benefits or nedical expenses are
payable. As the Board noted, an “award” consists of providing
conpensati on, which typically includes both i ncome and nedi ca
benefits. The addition of the exception fromthe tine
[imtation for tenporary total disability benefits in the 2000
version of KRS 342.125(3) evidences legislative intent to expand
recovery of tenporary total disability benefits beyond the four-
year limtations period. |In addition, if the |egislature had

intended to restrict recovery of tenporary total disability

2 W note that KRS 342.125(8) was not anended in the 2000 version of the
statute, so the Meade court’s interpretation of that subsection applies to
our situation.



benefits to a period comensurate with the period associ at ed
solely with the paynent of incone benefits, it could have done
so with nore explicit |language. W agree with the Board' s view
t hat medi cal benefits constitute “conpensation,” and therefore,
are part of an “award” for purposes of entitlenent to tenporary
total disability benefits “during the period of an award” under
t he exception in KRS 342.125(3).

In the current case, the settlenment of the initia
claimincluded future nedi cal expenses as part of the award.
Consequently, we believe Veach’s claimfor tenporary total
disability benefits falls within the period of the award and is
not barred by the limtations period.

For the foregoing reasons, we affirmthe opinion of
the Wirkers’ Conpensati on Board.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE STEPHEN
VEACH:

T. Steven Pot eat

Onensbor o, Kentucky Max S. Hartz
Onensbor o, Kentucky
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