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BEFORE: GUI DUGLI, JOHNSQON, AND KNOPF, JUDGES.

KNOPF, JUDGE: Denham Blythe Co., Inc. has petitioned for review
of an opinion and order of the Wrkers' Conpensation Board
(Board). The Board affirnmed an opinion and award on reopeni ng
by the Administrative Law Judge (ALJ) based upon a finding that
Ruf us Wbot en now has a total and permanent occupati onal

disability. The ALJ further found that Woten is suffering from



wor k-rel ated depression and held that he was entitled to nedica
treatnment as provided by KRS 342. 020 and 342.035. Denham Bl yt he
argues that the ALJ's findings on both of these matters were not
supported by substantial evidence. W disagree, and hence,
affirmthe Board’ s opinion and order.

On January 23, 1992, while he was enpl oyed by Denham
Bl yt he, Woten sustained a work-related injury to his neck and
| ower back. Thereafter, he filed a claimfor benefits, and in
1995, an ALJ found Woten to be 50% occupational |y di sabl ed.

Al t hough the ALJ in that proceeding found that Woten coul d not
return to heavy manual |abor or a full range of nmedi umduty
wor k, the ALJ concl uded that Woten was not totally
occupational | y di sabl ed.

In 2000, Woten filed a notion to reopen based on a
wor seni ng of his back and neck condition, and alleging that he
had devel oped severe depression. As a result of these
condi ti ons, Woten asserted that he is nowtotally
occupational ly disabled. Woten submtted nedical evidence and
testinmony in support of his notion. Likew se, Denham Bl yt he
subm tted nedi cal evidence controverting Woten’ s cl ai m of
i ncreased occupational disability and di sputing Woten's claim
that his depression was conpensable. 1In an opinion and award
entered on January 8, 2002, the ALJ found that the worsening of

Whot en’ s physi cal condition alone had made himtotally



occupational |y disabled. The ALJ further concluded that
Wot en’ s depression was the result of his work injury.
Accordingly, the ALJ granted Woten's notion to reopen, awarding
lifetime benefits and requiring Denham Bl ythe to pay for the
treatnment of Woten's depression. The Board affirned, finding
that the ALJ's determ nations were supported by substantia
evi dence. This appeal followed.?

Certain basic principles exist in a reopening. First,
t he burden of proof falls upon the party seeking reopening.?
Whot en had the burden to prove not only a deterioration of his
medi cal condition, but also some occupational transformation in
his condition.® |In ascertaining whether there has been a change,
it was the ALJ's obligation to analyze not only the evidence
presented at the tinme of reopening, but also that which was
considered in the original claim* Denham Blythe again argues
that Whoten failed to carry his burden on re-opening to show

that his depression was work-rel ated, and that his physica

! The ALJ al so assigned responsibility to the Special Fund for one-half
of the award of lifetinme benefits to Woten. Based on Woten's life-
expectancy, the Fund' s liability for payment of benefits will commence upon
Denham Bl yt he’ s conpl eti on of 648.88 weeks of payment. The Wbrkers’
Conpensati on Funds, as successor to the Special Fund, has joined in Denham
Blythe's appeal fromthe ALJ's award of lifetinme disability benefits.

2 Stanmbaugh v. Cedar Creek Mning Co., Ky., 488 S.W2d 681 (1972);
Giffith v. Blair, Ky., 430 S.W2d 337 (1968); Jude v. Cubbage, Ky., 251
S.W2d 584 (1952).

® See KRS 342.125(1).

4 W E. Caldwell Co. v. Borders, 301 Ky. 843, 193 S.W2d 453 (1946).




condition had deteriorated to the point where he is nowtotally
occupationally disabled. For the reasons that follow we
di sagree wi th Denham Bl yt he

When the party who bears the burden of proof is
successful before the ALJ, the question on appeal is whether
substantial evidence in the record supported the decision.?>
Substanti al evidence is evidence of rel evant consequence having
the fitness to induce conviction in the mnds of reasonable
people.® As fact finder, the ALJ has the sole authority to
determ ne the weight, credibility, and substance of the evidence
and to draw reasonabl e inferences fromthe evidence.” The ALJ
has the discretion to choose whom and what to believe.® It is
not enough for Denham Bl ythe to show that there is nerely sone
evi dence that woul d support a contrary conclusion.® Moreover,
the function of further review of the Board in this Court is to
correct the Board only where the Court perceives the Board has
over | ooked or m sconstrued controlling statutes or precedent, or

commtted an error in assessing the evidence so flagrant as to

> Wilf Creek Collieries v. Grum Ky. App., 673 S.W2d 735 (1984).

6 Snyzer v. B.F. Goodrich Chemical Co., Ky., 474 S.W2d 367 (1971).

" KRS 342.285; see Paranmpunt Foods, Inc. v. Burkhardt, Ky., 695 S.W2d
418 (1985).

8 Pruitt v. Bugg Brothers, Ky., 547 S.wW2d 123 (1977).

®Mcdoud v. Beth-El khorn Corp., Ky., 514 S.W2d 46 (1974).




cause gross injustice.

Denham Bl ythe first argues that the ALJ erred in
finding Woten’s depression to be conpensabl e because Wot en
knew of his condition at the tine of his original award. It
further points to evidence showi ng that Woten was prescribed
medi cation for depression in 1992 and 1993. Gven this
evi dence, Denham Bl yt he contends that Dr. Chaney’s testinony
i nki ng Woten’s depression to his work-injury was not
sufficient to support a finding of conpensability.

W find the Board' s analysis of this issue to be
convi nci ng, and we adopt the follow ng portion of the Board s
opi ni on:

Concerning the psychiatric
condi ti on, Denham Bl yt he contends Woten
knew of his condition at the tinme of the
original award. It contends that a
counselor in Dr. Chaney’'s office, rather
than Dr. Chaney, treated Woten for
depression and Dr. G anacher, while
di agnosi ng depression, did not indicate its
cause. It further points to Dr. Granacher’s
not ati on that Woten had been previously
treated for depression. Denham Bl ythe
relies on Slone v. Jason Coal Co., [Ky., 902
S.W2d 820 (1995)], wherein the clainmant
knew of his psychiatric condition prior to
the original opinion and award. The court
hel d that pursuant to KRS 342. 125, the
reopeni ng statute, the claimcould not be
reopened on the basis of a show ng of
“change of occupational disability, m stake
or fraud, or newy discovered evidence.”

10 western Baptist Hospital. v. Kelly, Ky., 827 S.W2d 685, 687-88
(1992) .




The court held that a notion to reopen could
not be based on a condition known to the
claimant during the tine of the origina
action but that, for sonme reason, he did not
choose to litigate. In Slone, the claimant
filed a Social Security claimabout the sane
time he filed his workers’ conpensation
claim In the Social Security claim Slone
subm tted psychiatric eval uation evi dence
and was granted disability benefits, but did
not present any psychiatric conplaints in
his workers’ conpensation claim The court
hel d that the attenpt to prosecute a
psychiatric claimvia a notion to reopen
pursuant to KRS 342.125 violated the
prohi biti on agai nst pieceneal litigation.

Woten’s original application for
adj ustment of claimwas for a neck and back
injury. Dr. Chaney, the claimant’s treating
physi cian, testified he did not begin to
treat Whoten for depression until 1997,
foll owm ng the 1995 opinion and award. Thus,
he assessed work-rel atedness. Dr. G anacher
i ndi cated that Woten began receiving
medi cation in 1992. Dr. Chaney i ndicated
that Woten' s depression was due to either
his pain, his lack of inprovenent or
inability to work. However, Denham Bl yt he
points to no nmedi cal evidence in the record
at the tinme of the original award
docunenti ng Whoten had a psychol ogi ca
condition that was work-rel ated.

Wil e the evidence fromDr.
Granacher woul d support the position of
nonconpensability as argued by Denham
Blythe, clearly the ALJ's decision is
supported by the testinony of Dr. Chaney.
The ALJ was faced with contradi ctory nedica
evi dence; thus, it was within his province
to rely on the evidence of his choosing and
we are W thout authority to find otherw se.
[Citations omtted]

Denham Bl yt he next argues that Woten failed to carry

hi s burden of showi ng that his occupational disability had



i ncreased since the tine of his original award. The ALJ pointed
to Whoten’ s testinony and ot her nedi cal evidence which
establ i shed that Woten's condition has continued to worsen
despite surgical intervention. Mreover, Dr. Chaney testified
that Whoten is no | onger capable of perform ng the nedium or
[ight-duty work which he was capable of at the tinme of the first
award. Al though Denham Bl yt he presented nedi cal evidence to the
contrary, we agree with the Board that the ALJ' s determ nation
on this question was supported by substantial evidence and may
not be di sturbed on appeal.

Accordi ngly, the opinion and order of the Wrkers’

Conpensati on Board is affirned.
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